XUM 





VoL. 26. 


THE CENTRAL LAW JOURNAL. 


qr 
o 
oe 








The Central Law Zournal. 


ST. LOUIS, JUNE 8, 1888. 











Inp1an Nations—Eminent Domatn.—That 
‘‘noble savage,’’ the American Indian, has 
had a very extensive experience in the mat- 
ter of enduring, as well as inflicting, suffering 
since he first had the honor and pleasure of 
making the acquaintance of his pale-face vis- 
itors. He has been shot, hanged, toma- 
hawked, and even his favorite surgical opera- 
tion, scalping, has sometimes ‘‘returned to 
plague the inventor.’’ Having passed through 
all these vicissitudes of savage life and sav- 
age warfare, and attained a modicum of civ- 
ilization, he has suffered some of the tortures 
which appertain to that mode of life. Nota- 
bly he has more than once gotten into chan- 
cery, which many people think is worse than 
‘thanging, quartering and pressing to death.’’ 
His ventures in this civilized game of ball- 
play having been uniformly unsuccessful, he 
has been hustled across the Mississippi and 
only, out of pure shame, we presume, per- 
mitted to abide in the Indian Territory. Even 
there, however, he is to be tormented by the 


* shriek of the steam whistle, more terrible to 


savage ears than the war-whoop itself. The 
Indian, in the guise of the Cherokee Nation, 
now appears in the United States District 
Court for Arkansas as complainant in {a bill 
in equity, praying that a railroad company be 
enjoined from building its road through the 
Indian Territory. The court denied the in- 
junction upon the ground that the Cherokee 
Nation is not a sovereignty, that the United 
States quoad its territories is a sovereignty, 
that the right of eminent domain is especially 
an attribute of sovereignty, that all sover- 
eignty resides in the people, and no sovereign 
power can be exercised except by the will of 
the people, expressed through its govern- 
ment. This last doctrine is a truism; nobody 
in this country denies the sovereignty of the 
people. It may fairly be questioned, how- 
ever, whether the right of eminent domain 
has any peculiar sanctity superior to other 
rights usually delegated by sovereign power to 
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subordinate jurisdictions; and we do not see 
why that right may not well be included 
within the general grant of the powers of 
local self-government. The Cherokee Nation 
is in one sense a subordinate and dependent 
government ; in another sense it is independ- 
ent, has complete control of its internal af- 
fairs, may preserve public order, punish crime 
and adjudicate property rights. If its people 
have the usual habitudes and appliances of 
civilization, the exercise of the right of emi- 
nent domain must needs be habitual. With- 
out it the opening of a highway or the build- 
ing of a bridge would in many cases become 
impracticable. If in the Cherokee Nation 
there are any private rights in land, even of 
an imperfect and inchoate character, the 
holder of such rights might well object, in a 
proper case, to the running of a highway 
through his land without compensation paid 
to him for the injury he may have suffered. 
If the nation may in such a case construct 
the road and pay the compensation, it exer- 
cises the right of eminent domain. It it can 
itself exercise this right, it may authorize sub- 
ordinate persons to do so ; and if it may grant, 
under this right and upon condition of pay- 
ing due compensation, the privilege of build- 
ing a turnpike road, it may also refuse such 
a privilege ; and if it may so refuse the grant 
to its own people, it would seem, to our un- 
assisted reason, clear that a fortiori it might 
refuse it to outsiders. In so granting or re- 
fusing such privileges it would only do that 
which is habitually done by all manner of 
county courts, supervisors and public and 
quasi public corporations throughout the 
United States. They act under the authority 
of their respective States; the Cherokee Na- 
tion acts under the treaty with the United 
States, by which it holds this land granted it in 
exchange for its fair domain in Tennessee, 
Georgia and North Carolina. 

No doubt the supreme court will affirm the 
ruling of the district court, follow its previ- 
ous decisions, and furnish still another reason 
for the belief that Indians have no rights 
which anybody is bound to respect. 

When the Cherokees, Creeks, Chickasaws 
and Choctaws were removed beyond the Mis- 
sissippi, it was well understood that no fur- 
ther removal would be required of them, that 
the faith of the nation was pledged, that they 
should be permitted to remain quietly in their 
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new homes, and, if such should be their fate, 
‘die out’’ there. It is certainly true that 
running a railroad through their country 
without their consent is not an eviction, but 
it may, and probably will, prove an entering 
wedge to such inroads of white people as will 
render the further residence of the Indians 
in that country impossible. The United 
States will probably ‘‘keep the word of prom- 
ise to the ear, but break it to the hope.’’ 

The treatment of the Indians is, taken as a 
whole, by no means creditable to the Ameri- 
can people. In colonial times, and for about 
thirty years after the revolution, there was 
some ground for palliation and excuse, even 
of justification, for a severity which was in 
effect but self-defense. The Indians were 
strong, vindictive and exceedingly cruel, the 
whites were comparatively feeble and were 
obliged to endure many atrocities at the hands 
of their savage enemies. Now, and for many 
years past, the situation is reversed; we are 
strong and they are very weak, and if there 
ever was a suitable occasion for magnanimity 
toward a feeble and dependent race, it is just 
the case under consideration, especially as 
the Cherokees have not appeared in arms 
against the whites for more than a century. 
It may be very unreasonable in the Chero- 
kees to object to a railroad running through 
their country, but it is their country, and they 
hold it upon the word of honor of a great 
nation. It is unworthy of that nation and of 
its congress and courts, to descend to the 
quillets of the law to frustrate the wishes of 
a helpless and dependent people. 

The effect of disregarding their wishes, it 
may be urged, will prove very beneficial to 
them in the extension of their commerce and 
the profits arising therefrom, but the breach 
of faith cannot fail to be detrimental to the 
honor of the United States. 

In an old book, which we sometimes read, 
there is a story about a vineyard which be- 
longed to a poor man and which he wished to 
keep, and which a very rich man wanted; 
and so the rich man took the vineyard away 
from the poor man. Many people who read 
that book think that the rich man behaved 
very badly. 








NOTES OF RECENT DECISIONS. 


Trest—PowER—PowER COUPLED WITH AN 
InTEREST—SuRvivor.—The Maryland Court 
of Appeals recently decided a case! of some 
interest relating to the question whether when 
a power is granted to two trustees jointly, it 
can be exercised by the survivor of them. 
The facts were that a grant of property, real 
and personal, was made to two trustees jointly 
by a woman in contemplation of her marriage. 
The trustees were empowered to hold the 
same for the use of the grantor, up to the 
time of her expected marriage. After that 
event they were to hold the title to the sole 
and separate use of the wife, and to pay to 
her the rents and profits of the estate. Fur- 
ther powers were granted to them to change 
the form of the property, to sell and reinvest, 
etc. One of the trustees died and the sur- 
vivor sought to execute the trust by selling 
some of the property, and the question came 
before the court whether under the trust deed 
the power to sell survive to him. ‘The court 
held that where a power which is not coupled 
with an interest is conferred upon two trustees 
by will or deed and no words of survivorship 
are used in the instrument, the presumption 
of law is that the grantor contemplated a 
joint execution of the power, and that the 
survivor cannot execute the power.’ 

The court adds: 

‘‘But the power given to the trustees in the 
deed before us is not a bare power. On the 
contrary, the entire legal estate is vested in 
them, and to be held by them as joint tenants 
upon certain trusts declared in the deed ; and 
to this estate is annexed a power, to be exer- 
cised by them as trustees, over and in regard 
to the property. Such a power, according to 
all the authorities, is a power coupled with an 
interest, and as such may be exercised by the 
surviving trustee. * 

‘‘In another case‘ the testator devised all 
his property to his wife and two other per- 
sons, in trust to collect and receive the rents 


1 Gutman v. Buckler, Md. Ct. App., April 12, 1888, 
13 Atl. Rep. 635. 

2 Co. Litt. 1184; Peyton v. Bury, 2 P. Wms. 626; At- 
torney General v. Gleg, 1 Atk. 356; Dyer, 177; 1 Sugd. 
Powers, 143. 

3 Co. Litt. 118a, 1816; Hawkins v. Kemp, 3 East, 410; 
Eaton v. Smith, 2 Beay. 23; Flanders v. Clark, 1 Ves. 
Sr. 9; Clarke v. Parker, 19 Ves. 19. 

4 Watson v. Pearson, 2 Exch. 594. 
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and income, and to pay the same to his wife 
during her life, with power to sell and mort- 
gage or otherwise manage his estate. One of 
the trustees died, and another disclaimed the 
the trust, and the power, the court said, sur- 
vived to the wife as sole trustee; and one of 
the powers, it will be observed, was to sell 
the estate if the trustees should deem it ex- 
pedient. And, again, in Lane v. Debenham,’ 
where the testator devised his estate to two 
trustees in fee, upon trust, as soon as conve- 
nient, to raise the sum of £2,000 for the ben- 
efit of the testator’s daughter, by sale or 
otherwise, at the discretion of the trustees, 
and one of the trustees died, the vice chan- 
cellor held the power survived, and that the 
surviving trustee could sell and convey a 
good title. So in Gray v. Lynch,® where the 
testator devised all his property to these per- 
sons in trust to sell the same, and to invest 
the proceeds in some profitable stock, to be 
held by them in trust for the sole and sep- 
arate use of the testator’s two daughters, the 
court, after a full review of all the authori- 
ties, decided that the power thus given to the 
trustees to sell was a power coupled with an 
interest, and, as such, could be exercised by 
the surviving trustees. And although the 
property was not in terms devised to the 
trustees as joint tenants, yet the court said, 
looking to the nature, objects and provisions 
of the will, it was clearly the intention of the 
testator that the power given to the trustees 
should, upon the death of one of them, be 
exercised by the survivor. In this case the 
estate is conveyed to the trustees as joint 
tenants, and the power is given to them as 
trustees, to be exercised by them in regard 
to the trust-estate; and such a power is, ac- 
cording to all the cases, a power coupled with 
an interest, and survives to the surviving 
trustee.”’ 


511 Hare, 188. 
6 8 Gill, 403. 





LIABILITY OF RETIRING PARINER 
WITHOUT NOTICE OF DISSOLU- 
TION. 


SECTION 
1. General Statement of Doctrine. 
2. Rule Applies only in Favor of Persons who have 
had previous Dealings with the.Firm. 





3. But retiring Partner may become Liable to 
Strangers by a “Holding Out.” 
4. Rule does not Apply as against Dormant Part- 
ners. 
5. Rule does not Apply toa Partnership Trading 
under a Corporate Name. 
6. Rule Rests only on the Principle of Estoppel. 
7. Kind of Notice Required. 
(1.) Actual Notice to previous Customers. 
(2.) Reasonable Notice by Publication to the 
Public Generally. 
(3.) Not a Question of Actual Notice, but of 
Diligence in Giving Notice. 
(4.) General Notoriety. 


§ 1. General Statement of Doctrine. —Where 
an ostensible or known partner retires from 
the firm, he will still be liable for its debts 
and contracts, as to all persons who have pre- 
viously dealt with the firm and have no notice 
of his retirement.! 

§ 2. Rule Applies only in Favor of Persons 
who have had Previous Dealings with the 
Firm.—The rule applies only in favor of 
persons who have had previous dealings with 
the firm. The object of requiring notice of 
the dissolution to be given is to remove the 
impression which has been created in the 
minds of such persons, that certain persons 
continue to compose the partnership. So 
far as mere strangers are concerned, it is 
obvious that no such impression can exist, 
and that they cannot be said to give credit to, 
or place reliance on a partner of whom they 
are ignorant. Moreover, such persons must 
have dealt with the firm as -customers. The 
rule, it has been held, has no application to 
the clerks and salesmen of a customer with 
whom the firm had previous dealings. 
The benefit of the rule reaches the customer, 
but it does not, through him, reach his own 
agents and servants.® 

§ 3. But Retiring Partner may Become Lia- 
ble to Strangers by a ‘‘Holding Out.’’—But a 
retiring partner (or any other person) may 
become liable to strangers by holding him- 
self out, or by suffering himself to be held 
out, to the public or to particular persons, as 


1 Story Part., § 160; Pope v. Risley, 23 Mo. 185, 187, per 
Scott, J.; Gardner v. Towsey, 3 Littell (Ky.), 423, 425; 
Kennedy v. Bohannon, 11 B. Mon. (Ky.) 118; Western 
Bank of Scotland v. Needell, 1 Fost. & Fin. 461; Mulford 
v.Griffin, 1 Fost. & Fin. 145; Faldo v. Griffin, 1 Fost.& 
Fin. 147; Grady v. Robinson, 28 Ala. 289, 300; Bradley 
vy. Camp, Kirby (Conn.), 77, 86; Buxton v. Edwards, 
134 Mass. 567. 

2 Dowzelot v. Rawlings, 58 Mo. 76. 

8 Richardson v. Snider, 72 Ind. 425; s. c., 37 Am 
Rep. 168. 
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a partner.‘ Thus, if the retiring partner 
permits his name to remain over the door of 
the place of business of the partnership after 
he has retired, he may become liable for the 
firm debts, althuugh a notice of the dissolu- 
tion has been given by publication.’ At least, 
he will be liable to any one who has been 
misled by his conduct in this particular into 
giving credit to the firm.* It was therefore 
held, in an action where a defendant was 
sued upon a liability as a partner, and he 
was shown to have been once a partner, that 
even though it appeared that the partnership 
had been dissolved, if there had been no 
notice of the dissolution, any evidence that 
he had continued to give orders and bills in 
the name of the firm, and to act as if he were 
a partner with the same person, though in a 
different business, and notwithstanding that 
it was proved that he was in fact only a paid 
servant,—would be sufficient to render him 
liable for goods ordered by him in the name 
of the supposed firm.’ In such a case, it will 
be a question for the jury whether the retir- 
ing partner has acted in such a way as would 
lead a reasonable man to suppose that he was 
still a partner, and whether the plaintiff in 
fact acted upon the faith that he was so and 
gave credit to the firm as such.* It is ob- 
vious that, where a party is charged as a part- 
ner on the ground of his having held himself 
out as such, he can only be affected by acts 
of holding out prior to the contract sued on; 
since any subsequent holding out could not 
have induced the plaintiff to give the credit.® 

§ 4. Rule does not Appy us against Dormant 
Partners.—A very obvious suggestion to the 
mind will be that the rule does not applv so 
as to charge a dormant partner who is un- 
known as a partner to creditors, for the 
reason that he has never been held out as a 
member of the firm and that credit has pre- 
sumably never been given to the firm on the 
faith of his being individually answerable for 
its debts.’° But the rule has been extended 
to a dormant partner where the creditor 


4 Mulford v. Griffin, 1 Fost. & Fin. 145; Gurney v. 
Evans, 27 L. J. Exch. 166; M’Iver v. Humble, 16 East, 
169, 174, 176; Kennedy v. Bohannon, 11 B. Mon. (Ky.) 
118, 120. 

5 Williams v. Keats, 2 Stark. 290. 

6 Dowzelot v. Rawlings, 58 Mo. 76, per Sherwood, J. 

7 Mulford v. Griffin, 1 Fost. & Fin. 145. 

8 Faldo v. Griffin, 1 Fost. & Fin. 147. 

9 Baird v. Planque, 1 Fost. & Fin. 344. 

10 Grady v. Robinson, 28 Ala. 289, 300 





dealing with the supposed firm had previously 
known that such dormant partner was a mem- 
ber of the firm.” If the fact of his being a 
dormant partner be unknown to all the cred- 
itors, no notice whatever of his retirement 1s 
necessary ; if it be known to a few, notice to 
them is necessary.” 

§ 5. Rule does not Applyto a Partnership 
Trading under a Corporate Name.—The rule 
which exonerates dormant partners who re- 
tire without giving notice is held to have no 
application to a partnership which trades un- 
der a name which would be proper to a cor- 
poration, in which the names of none of the 
partners are given, such as the ‘‘Titusville 
Savings Bank.’’ The reason for this con- 
clusion is thus stated: ‘*‘When a copartner- 
ship is formed and an artificial name, such as 
is usually employed to designate a corpora- 
tion, is adopted, it must be regarded as an 
invitation to give credit, not to the empty 
name, but to the individuals who compose 
the association thus designated; and hence 
none of the partners can properly claim to be 
dormant. They are all, presumptively at 
least, known partners and liable as such.’’® 

§ 6. Rule Rests only on the Principle of Es- 
toppel.—Another obvious suggestion to the 
mind is that this rule is nothing more than an 
illustration of the general principle of estoppel 
by conduct. The rule as to such estoppels 
is that where A, by acting or failing to act 
in agiven way, induces B to believe in the 
truth of a given state of facts, upon the 
faith of which B does something to his in- 
jury, A will thereafter, as against B, be pre- 
cluded from showing that in truth such a 
state of facts did not exist. The reason of 
the rule is that, having by his conduct or his 
silence assisted in deceiving B as to the truth 
of the facts, it would operate as a fraud upon 
B to allow him afterwards to prove the truth. 
It is essential to the very idea of such an 
estoppel that B must have done the act upon 
the faith of the existence of the state of facts, 
in the existence of which the conduct or the 


11 Farrar v. Defliane, 1 Cart. & K. 580; Park v. 
Wooten, 35 Ala. 242. 

12 Kennedy v. Bohannon, 11 B. Mon. (Ky.) 118,120. See 
also Deford v. Reynolds, 36 Pa. St. 325; Sham- 
burg v. Ruggles, 83 Pa. St. 148. 

43 Clark v. Fletcher, 96 Pa. St. 416, 417. 

14 Lind. Part. (4th ed.), 50; Lovejoy v. Spafford, 93 
U. S. 480, 440, 441; Thompson v. First Nat. Bank, 111 
U. 8S. 529, 588; Pratt v. Page, 32 Vt. 13; Hefner v. 
Palmer, 67 Ill. 161. 
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silence of A induced him to believe. It is to 
be regretted that cases are found which, in 
dealing with the subject under consideration, 
ignore this underlying principle and hold that 
itis not necessary for the party seeking to 
hold such partner to show that he gave credit 
to the firm on account of such partner’s 
financial ability." These cases proceed upon 
the naked ground that a person who suffers 
himself to be placed before the world as a 
partner precludes himself from asserting 
against third persons, that he was not in fact 
such.'© In so doing, they necessarily raise 
the question above the level of a question of 
estoppel or of fraud to that of a question of 
public policy." They forget that justice .is 
the highest public policy, -and that public 
policy is not concerned in requiring a man to 
pay damages to another for doing or omitting 
to do something which has wrought no injury 
to that other. They forget the, cogent ob- 
servation of Chancellor Walworth, that ‘‘the 
want of knowledge of the dissolution of the 
partnership cannot benefit a customer who 
loses nothing by his ignorance of the fact, 
and who is only to be placed in the same sit- 
uation as he would have been if the fact had 


been communicated to:him inseason.’’* The J 


ground of estoppel is clearly that upon which 
the English courts have generally proceeded. 


- They have ruled. that the ‘‘holding out’’ of 


the defendant as a partner must be something 
more than a holding out ‘‘to the world,’’ for 
that is a loose expression,—but to the plaint- 
iff himself, or under such circumstances of 
publicity as to satisfy a jury that the plaint- 
iff knew of it and believed him to be a part- 
ner. ‘‘I told the jury,’’ said an emi- 
nent English judge,” ‘‘that the defendant 
would be liable if the debt was contracted 
whilst he was actually a partner, or upon & 
representation by himself as a partner to the 
plaintiff, or upon such a representation of 
himself in that character as to lead the jury 


15 Strecker v. Conn, 90 Ind. 469. 

16 Uhl v. Harvey, 78 Ind. 26. 

17 Compare the language of Eyre, C. J., in Waugh v. 
Carver, 2 H. Bl. 235, 246, with the observation thereon 
of the Lord Lindley (Lind. Part. 4th ed., 48), and the 
reasoning of Mr. Justice Gray in Thompson y. First 
Nat. Bank, 111 U. S. 529, 538. 

18 Brisban vy. Boyd, 4 Paige, 17, 22. 

19 Dickinson v. Valpy, 10 Barn. & Cres. 128, 140, per 
Mr. Justice Parke, afterwards Baron Parke and Lord 
Wensleydale. 

* Baron Rolfe, afterwards Lord Cranworth. 





to conclude that the plaintiff, knowing of that 
representation, and believing the defendant 
to be a partner, gave him credit under that 
belief.’’»» In another case it was held that 
the person sought to be charged as a partner 
was not liable, because there was no evidence 
to show that credit was in fact given to him.” 
In this country, as in England, it has been 
held necessary to prove that the plaintiff gave 
the credit with a knowledge that the defend- 
ant had so held himself out. It is added that 
this knowledge might be easily inferred, if 
the defendant had thus held himself out to 


|the community.“ The English doctrine is 
‘thus summed up by the Lord Justice Lindley, 


in his work on Partnership: ‘‘No person can 
be affixed with liability on the ground that 
he has been held out as a partner, unless two 
things concur, viz: first, the alleged act of 
holding out must have been done either by 
him or by his consent, and, second, it must 
have been known to the person seeking to 
avail himself of it. In the absence of the 
first of these requisites, whatever may have 
been done cannot be imputed to the person 
sought to be made liable; and, in the absence 
of the second, the person seeking to make him 
liable has not, in any way, been misled.’’™ 
The rule under this head cannot be better 
summed up than in the following propositions, 
found in an opinion of the Supreme Court of 
Vermont: It is necessary to show: 
1. That such customer knew, at the 
time when the the contract was made, 
that the partners whom he seeks to hold had 
been in partnership. 2. That he was igno- 
rant of their dissolution. 3. That he made 
the contract supposing that he was contract- 
ing with all of them as partners, and in reli- 
ance on their joint liability.” 

§ 7. Kind of Notice Required.—(1.) 
Actual Notice to Previous Customers.—Under 
this head, there is a distinction between the 
kind of notice which is required to exonerate 
the retiring partner in respect of previous 


21 Ford v. Whitmarsh, Hurl. & W. 538, 55. 

2 Pott v. Eyton, 3C. B. 32, 39. Ina case in the same 
court in 1863, Chief Justice Erle and Mr. Justice Willes 
express similar opinions: Martyn v. Gray, 14 C. B. 
(N. S.) 824, 889, 848. The decision of the court of ex- 
chequer in Edmundson v. Thompson, 31 L. J. Exch. 
207; s.c.,8 Jur. (N. S.) 235, is to the like effect. See 
also Carter v. Whalley, 1 Barn. & Adi. 11. 

28 Hefner v. Palmer, 67 Ill. 161. 

24 Lind. Part. (4th ed.) 50. 

% Pratt v. Page, 32 V1. 13. 
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customers of the firm, and in respect of 
strangers or the general public. The principle 
is that, as to previous customers, actual notice 
must be given, that is, specially communi- 
cated to them.” The rule is well established 
that publication of notice of the dissolution 
of a partnership in a newspaper, at the place 
where the business is carried on, is not suffi- 
cient to relieve a retiring partner from liabil- 
ity for subsequent transactions in the firm 
name with one having dealings with the firm 
prior to the dissolution. In such case notice 
must be brought home to the dealer, or it 
must appear that facts came to his knowledge 
sufficient to advise him or to give him reason 
to believe that a dissolution has taken place.” 
It has been held that publication in a news- 
paper taken by the dealer at the time, is a 
fact from which the jury may infer actual 
notice to him, though they are not bound to 
draw such inference.“ But where there was 
some evidence that the plaintiff had taken 
the paper off and on, in which the notice of 
dissolution was printed, but he positively 
testified that he had no knowledge of any 
dissolution of the firm, and his testimony was 
corroborated, and the jury found in his favor, 
it was held that their finding was conclusive 
upon the question of notice.” It is not nec- 
essary, in order to exonerate the retiring 
partner, that formal notice to the previous 
dealer should be shown. Any notice which 
reached him in any way so as to advise him 
of the fact of dissolution, or which was suffi- 
cient to put him upon his inquiry is ade- 
quate. 

(2.) Reasonable Notice by Publication to 
the Public Generally.—In order to exonerate 
himself from liability for the future debts of 
his copartners, the retiring partner should 


% Gorham v. Thompson, Peake, N. P. 42; Godfrey v. 
Turnbull, 1 Esp. 371; Graham v. Hope, Peake, N. P. 
154; Parkin v. Carruthers, 3 Esp. 248; Minnitt v. 
Whitney, 16 Vin. Abr. 244, p]. 12; Ketcham v. Clark, 
6 Johns. (N. Y.) 144. 

7% Gilchrist v. Brande, 58 Wis. 184, 199; Austin vy. 
Holland, 69 N. Y. 571; Zollar v. Janvrin, 47 N. H. 324; 
Lyon v. Johnson, 28 Conn. 1; Little v. Clarke, 36 Pa. 
St. 114; Kenney v. Altvater, 77 Pa. St. 34; Johnson v. 
Totten, 3 Cal. 343; Ennis v. Williams, 30 Ga. 691; 
Hutchins v. Hudson, 8 Humph. (Tenn.) 426; Prentiss 
v. Sinclair, 5 Vt. 149; Dickinson v. Dickinson, 25 Gratt. 
(Va.) 321; Laird v. Ivens, 45 Tex. 622. 

% Treadwell v. Wells, 4 Cal. 260. 

2 Gilchrist v. Brande, 58 Wis. 184, 200. 

% Gilchrist v. Brande, 58 Wis. 184, 200: Young v. 
- ibbitts, 32 Wis. 79. 





see that a reasonable notice of his withdrawal 
from the firm is given to the public 
in some form. ‘‘One who has been a mem- 
ber of a partnership and has been so adver- 
tised to the world, owes it to the community 
to give notice of his withdrawal from the firm ; 
failing in this, he stands bound to those who, 
in the belief that he is still a member of the 
partnership, give it credit. This duty to 
give general notice is due to the public; it 
is not confined solely to former customers of 
the firm; former customers of the firm are 
entitled to actual notice.’ In what form 
this notice may be given was thus stated, 
upon a view of several authorities, by Mr. 
Justice Hunt: ‘‘We think it is not an abso- 
lute inflexible rule that there must be a pub- 
lication in a newspaper in order to protect a 
retiring partner. That is one of the circum- 
stances contributing to, or forming the gen- 
eral notice required. It isan important one; 
but it is not the only or indispensable one. 
Any means that, in the language of Mr. 
Bell,® are fair means, to publish as widely 
as possible the fact of dissolution; or which, 
in the words of Judge Edmonds,® are public 
and notorious, to put the public on its guard ; 
or, in the words of Judge Nelson,* notice in 
any other public or notorious manner; or, 
in the language of Mr. Verplanck,” notice 
by advertisement or otherwise, or by with- 
drawing the external indications of partner- 
ship, and giving public notice in the manner 
usual in the community where he resides, 
are means and circumstances proper to be 
considered on the question of notice.’”’* It 
has been held that where a person has served 
as a director in a joint stock partnership and 
his name has been published as such, the 
mere fact of dropping his name from the 
published list of directors is not sufficient.” 
(3.) Not a Question of Actual Notice, but 


31 Strecker v. Conn, 90 Ind. 469, 471. To the same 
effect see Backus v. Taylor, 84 Ind. 503; Uhl v. Harvey, 
78 Ind. 26; Southwick v. McGovern, 28 Iowa, 533; 
Ketcham v. Clark, 6 Johns. (N. Y.) 144; s. c., 5 Am. 
Dee. 197. 

32 Bell Com., 640, 641. 

33 Wardwell v. Haight, 2 Barb. (N. Y.) 549, 552. 

% Bristol v. Sprague, 8 Wend. (N. Y.) 423. : 

%5 Senator Verplanck, in Vernon v. Manhattan Co. 
22 Wend. (N. Y.) 183. ; : 

36 Lovejoy v. Spafford, 93 U. S. 430, 440. See, for 
illustration, Bradley v. Camp, Kirby (Conn.), 77, 83, 
where an oral declaration to several persons was, un- 
der circumstances, held insufficient. 

7 Clark v. Fletcher, 96 Pa. St. 416. 
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of Diligence in Giving Notice.—In the case 
of those who have not been customers of the 
firm, the question is not whether actual notice 
was received, but, as in the case of the pro- 
test of commercial paper, whether proper 
diligence was used in giving notice; since it 
would be impossible for the retiring partner 
to give actual notice to every man who might 
by any possibility become a future creditor 
of the remaining partner, and no man is held 
to impossibilities.* ‘*The question,’’ said 
Mr. Justice Hunt, ‘‘is not exclusively whether 
the holders of the paper did in fact receive 
any information of the dissolution; if they 
did, they certainly cannot recover against a 
retiring partner. But if they had no actual 
notice, the questionis still one of duty and 
diligence on the part of the withdrawing 
partner. If he did all that the law requires, 
he is exempt, although the notice did not 
reach the holders.’’” 

(4.) General Notoriety.—That the fact of 
the dissolution was a matter of general noto- 
riety is not, as a matter of law, equivalent to 
notice, in respect of the general public.” 
But, upon the question whether general 
notoriety is a fact from which, in connection 
with other facts, the jury may infer know- 
ledge, the authorities seem to be conflicting. 
It should seem, upon principle, that evidence 
* that the fact of the dissolution of the firm 
was a matter of public notoriety is competent, 
for the purpose «f showing that the person 
seeking to charge the retiring partner had 
knowledge of the fact. It has, however, 
been held by a court a'd judge of high au- 
thority, that such evidence is not even com- 
petent. ‘‘Mere notoriety,’’ said Chief Justice 
Shaw, ‘‘may exist, and yet the party dealing 
with such firm may not be acquainted with it. 
And where it is in the power of one party 
and his duty to give public an explicit notice 
of a fact affecting the rights of others, and 
he does not do it, it ought not to be assumed 
upon doubtful grounds of presumption.’’# 
In like manner, it was said by Mr. Justice 
Elliott: ‘‘The fact that the withdrawal was 


33 Vernon v. Manhattan Co., 22 Wend. (N. Y,) 183; 
Bristol v. Sprague, 8 Wend, (N. Y.) 423; Ketcham v. 
Clark, 6 Johns. (N. Y.) 144; Wardwell v. Haight, 2 
Barb. (N. Y.) 549, 552; Lovejoy v. Spafford, 93 U. 8. 
430, 

3 Lovejoy v. Spafford, 93 U. S. 430, 441. 

# Strecker v. Conn, 90 Ind. 469, 471. ot 

41 Pitcher v. Barrows, 17 Pick. (Mass:) 361. 





generally known within the community may 
perhaps be considered, in conjunction with 
other evidence, as tending to charge those 
dealing with. the partnership with notice of 
the withdrawal; but the mere fact that the 
withdrawal was a matter of general notoriety 
will not supply the place of public notice, 
where there is no visible change in the busi- 
ness, in the title of the firm, or in its adver- 
tisements.’’*” Seymour D. THompson. 


42 Strecker v. Conn, 90 Ind. 469, 471. See also Holdane 
v. Butterworth, 5 Bosw. (N. Y.) 1; Gorham v. Thomp- 
son, 1 Peake, N. P. 42; Graham v. Hoke, 1 Peake, N. 
P. 154; City Bank v. McChesney, 20 N. Y. 240. 








VESTING OF LEGACY—-RULE IN CASE OF 
DOUBT — LAPSING — APPARENT POSTPONE- 
MENT OF GIFT. 


APPEAL OF REED. 





Supreme Court of Pennsylvania, January 3, 1888. 


1. Vesting of Legacy.—If a legacy is given to a per- 
son to be paid at a future time, it becomes vested imme- 
diately on the death of t’ 2 donor; if it is not given until 
a certain future time, it does not vest until that time; 
and if the legatee dies before, it is lost. 


2. Rule in Case of Doubt.—In case of doubt, the law 
declares the whole interest in property to be vested, 
rather than contingent. 


8. Rule for Determining Vesting of Gift.—Itf there is 
an antecedent absolute gift, independent of the direc- 
tion and time of payment, the legacy is vested; but if 
there is no substantial gift, and it can be only implied 
from a direction to pay, the legacy is contingent, un- 


-less a contrary intention can be collected from the 


whole will, or from particular circumstances. 


4. Lapsing.—If a legacy be given for an object which 
fails, it will lapse. 


5. Apparent Postponement of Gift.—Where an inter- 
est, whether by way of maintenance or otherwise, is 
given to the legatee in the meantime, the legacy vests 
immediately on the death of the testator, notwith- 
standing the gift appears to be postponed. 

6. Will Construed.—A will directed a certain fund 
to be divided into nine equal parts, and for twelve 
years from the time of the death of the testator, the 
nine parts to be kept at interest, and such interest paid 
annually to each of. nine grandchildren, or in case of 
the death of any one of them, “leaving heirs, then pay 
the same to said heirs,” and at the end of the twelve 
years, “tin like manner pay over'all the principal.” 
Held, that the grandchildren took vested interest. 


- Paxson, J., delivered the opinion of the court: 

Thomas Morrow, the testator, died September 
11, 1874. He left one daughter and nine grand- 
children, children of a deceased daughter. By 
his will he gave his executors charge of his real 
estate, and directed that after they should realize 
from the rents, etc., sufficient to pay his debts, 
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funeral expenses, anda legacy of $1,000 to a 
grandchild, and $5,000 to a great grandchild, they 
should sell a certain described portion of his farm. 
The executors were to be the sole judges of the 
time when it should be sold, as well as of the 
terms of sale. The will then provides: ‘That 
when all that pari or my farm has been disposed 
of, having nine, (9) grandchildren, viz., Thomas 
M., John K., Harry, and Charles Blair, Fanny 
Eichbaum, Mary Reed, Jane Meanual, Eliza Rind, 
and Eleanor Blair, all children of my deceased 
daughter, Nancy, who was intermarried with John 
Blair, deceased, [ will and direct that the net pro- 
ceeds arising from the sale shall be divided into 
nine (9) equal parts, and that my executors, or 
the survivors of them, shall, for the period of 
twelve years from the time of my death, keep 
said net proceeds invested at interest. and pay 
over annually to each of my above-named grand- 
children one-ninth of the interest thereof annu- 
ally; or if any of them died leaving heirs, then 
pay the same to said heirs, and at the full expira- 
tion of twelve years from the time of my decease 
shall in like manner pay over all the principal. 
But neither interest or principal shall be liable to 
attachment. 


The question for consideration is whether the 
legacies given by the will to the grandchildren 
are vested or contingent. If vested, the executor 
or administrator of a deceased grandchild would 
take; if contingent, the heirs of such deceased 
grandchild would be entitled to the fund. The 
court below held that the legacies were contingent, 
and distributed the fund to the heirs. It will be 
observed that the testator, after reciting the fact 
that he had nine grandchildren, directs that the 
net proceeds arising from the sale of the farm 
shall be divided into nine equal parts, being one 
for each grandchild; that said proceeds shall be 
kept invested for 12 years after his death; that 
his executors shall pay over annually to each 
grandchild the one-ninth part thereof, or if any 
of them “have died leaving heirs, then pay the 
same to said heirs,” then after the expiration of 
12 years to pay over to each the one-ninth of the 
principal, etc. In other words,each grandchild 
was to have the interest on one-ninth for 12 years, 
and fhen receive the principal. The general rule 
undoubtedly is that when a legacy is given to a 
person to be paid at a future time it vested im- 
mediately. But where it is not given until a cer- 
tain future time it does not vest until that time, 
and if the legatee dies before, itislost. Patterson 
v. Hawthorn, 12 Serg. & R. 112. It was said in 
Letchworth’s Appeal, 30 Pa. St. 175, that the law 
always inclines to treat the whole interest in 
property as vested rather than contingent, and 
therefore, in case of doubt, it declares the interest 
vested. And in McClure’s Appeal, 72 Pa. St. 414, 
it was said by the late Justice Williams: ‘The 
point which determines the vesting is not whether 
time is annexed to the gift, but whether it is an- 
nexed to the substance of the gift, as a condition 
precedent. Where there is an antecedent absolute 





gift’ independent of the direction and time of 
payment, the legacy is vested; but where there is 
no substantial gift, and it is only implied from 
the direction to pay, the legacy is contingent, 
ualess, from particular circumstances or the whole 
face of the will, a contrary intention is to be col- 
lected.’’ In general, when a legacy is given for 
an object which fails, the legacy will be lapsed; 
as where asum of money is given to an infant 
for the purpose of binding him apprentice, and 
he dies before the proper age. So where alegacy 
is given to a female expressly for a marriage por- 
tion, and she dies before marriage, there is great 
reason for supposing it was not intended to give 
it to her representatives. 


Here we have legacies given by a testator to 
his grandchildren, and in case of their death to 
their heirs. It is true it is not a direct gift in 
terms. but it is a substantive gift notwithstanding. 
They are to have the interest for 12 years, and 
then the principal is to be paid over. The time 
for the payment of the principal is postponed, 
but it is sure to come. And it is to be noted that 
there is not in this will the faintest trace of an 
intent in case of the death of any of the grand- 
children before the expiration of the 12 years to 
give the share of those so dying to the survivors. 
The share of a grandchild that shall ‘*‘have died’ 
is to go to his ‘‘heirs.”’ It is contended that the 
words ‘‘have died”’ refer to the period of distri- 
bution. They are’ however, appropriate words to 
designate a death between the making of the will 
and the death of the testator. A will speaks as of 
the death of the testator. But we regard this 
point as unimportant. What did the testator 
mean by the word “‘heirs’’ as used in this con- 
nection? I understand it to mean that in case of 
the death of une of the nine enumerated grand- 
children, the share of such grandchild—that is, 
one of the nine equal parts set apart for his or her 
own—shall be paid to such person or persons as 
would be entitled to it as his or her legal repre- 
sentatives by the law of the land; that is to say 
it was not, in the case of the death of one, to go 
to the survivors, but to be considered as vested in 


} the deceased child. This was the construction 


placed upon the same words’ by this court. in Pat- 
terson v. Hawthorn, supra, where a testator di- 
rected the proceeds of his estate to be divided be- 
tween his six sons and their heirs upon the death 
of his wife. The same principle is recognized in 
the later cases of King v. King, 1 Watts & S. 205, 
and McGill’s Appeal, 61 Pa. St. 46. In Mull v. 
Mull, 81 Pa. St. 393, where the testator directed a 
sum of money to be “equally divided among all 
my children or their legal heirs,” this court held 
that the words ‘‘or their legal heirs’? were not 
used to individuate grandchildren, but to supply 
a legal succession in the event of the death of any 
one, and mean simply legal representatives. The 


gift of a legacy under the form of a direction to 
pay at a future time, or upon a future event, is 
not less favorable to vesting than a simple and 
direct bequest of a legacy at a like future time, 0 








XUM 





Vou. 26. 


THE CENTRAL LAW JOURNAL. 573 








upon a like event. The question is one of sub- 
stance, and not of form; and in all cases it is 
whether the testator intended it as a condition 
precedent that the legatees should survive the 
time appointed by him for the payment of their 
legacies; and the answer to this question must be 
sought for out of the whole will, and not in the 
particular expressions in which the gift is made. 
Leeming v. Sherratt, 2 Hare, 14. 

It was urged, however, that the words in the 
will, ‘‘but neither principal nor interest shall be 
liable to attachment,’ coupled with the trust, 
indicate that the postponement of the gift was on 
account of the character of the donees, and an 
indication of that intent that the legacies should 
not vest until the expiration of the 12 years. 
There is some force in this, but we do not think it 
sufficient to prevent the vesting of the legacies. 
It is at least doubtful, from a reading of the en- 
tire will, where the testator had not in his mind 
the convenience of his estate, rather than the 
character of the donees, when he directed the 
postponement of the payment of the principal. 
And while it is true as a general rule, as before 
observed, that where the time or other condition 
is annexed to the substance of the gift, and not 
merely to the payment, the legacy is contingent; 
yet it is equally true that a well-recognized ex- 
ception to the rule is that where interest, whether 
by way of maintenance or otherwise, is given to 
the legatee in the meantime, the legacy shall, 
notwithstanding the gift appears to be postponed, 
vest immediately on the death of the testator. 
This circumstance indicates an intention that the 
beneficial enjoyment shall begin.at once, and 
payment only of the principal or capital be post- 
poned. When a legacy is given by a direction to 
pay when the legatee attains a certain age, the 
direction to pay may import either a gift at the 
specified age, or a present gift with a postponed 
payment; and if the interest is given in the mean- 
time, it shows that a present gift was intended. 
Provenchere’s Appeal, 67 Pa. St. 463; In re Hart’s 
Trusts, 3 De Gex & J. 195. 

While this is a close case, and not by any means 
free from doubt, we are of opinion that the testa- 
tor intended to give each of his grandchildren a 
vested interest in the one-ninth share referred to, 
and that distribution must be made to the per- 
sonal representatives of such as are deceased. 
And were it even more doubtful than it is we 
would be constrained, by the rule above referred 
to, to resolve the doubt in favor of vesting. 

The decree is reversed, at the cost of the ap- 
pellees, and distribution ordered, in accordance 
with this opinion. 


Nore.—In case of a devise of land, if there be doubt 
as to which point of time it was intended that the 
estate should vest, the earliest will be taken as being 
the most equitable to the heirs of all the devisees.! 

1 Miller v. Kegon, 14 Ind. 504; Doe v. Prigg, 8 B. & C. 
231; Guyther v. Taylor, 3 Ired. Eq. 323; Hilliard v. Kear- 
ney, Busbee Eq. (N. C.) 221; Davidson v. Bates, 11] Ind. 
391, 398; Harris v. Carpenter, 10% Ind. 540; Bailey v. 
Sanger, 108 Ind. 264. 





Thus, a will ran: “My will and desire is, that the farm 
on which [ now live, together with the water grist mill, 
be rented out and the rents appiied tothe support and 
education of my three youngest children, Isaac, Hiram 
and Willian, and to the support of my wife, and to 
keep the said farm and mill in repair, until my son 
Isaac shall attain the age of twenty-one years. At that 
time, if they see cause, the mill and land to be sold 
and the proceeds thereof equally divided by the said 
Isaac, Hiram and William, (my wife, however, reserv- 
ing to herself her right of dower during her natural 
life, and at her death to revert to the said Isaac, Hiram 
and William), but should either die before that time, 
the whole to descend to the survivor; and should there 
be any overplus remaining out of the rent, it shall be 
put out on interest for the benefit of the children.’’ 
William died before Isaac was twenty-one years of 
age, and while Hiram was alive. It was held that the 
farm and mill vested in Isaac and Hiram at William’s 
death at least, if not at the death of the testator, sub- 
ject to the widow’s right of dower.? 

Differing from the foregoing, was the following will: 
‘At the decease of my wife, all my estate, real and 
personal, shall go to and be equally divided among my 
children; the issue of a deceased child standing in the 
place of the parent.”’ This was held to confer a vested, 
and not a contingent interest. In this it will be ob- 
served that a life estate was first created, with a re- 
mainder over; while in the principal case, if the prop- 
erty had been real estate, there was no life estate, nor 
estate for years, nor any remainder. The devisees en- 
joyed the estate from the death of the testator, in the 
limited sense of receiving only the profits of it. Soin 
a will the words, “from and immediately after the 
death of my said two daughters, I give and bequeath 
all my said residuary estate unto the child or children, 
respectively, of my said two daughters,” it was held 
vested immediately a moiety of the estate in the issue 
of her who died first, and the trust therefor did not 
continue till the death of the other.4 Yet where a tes- 
tator left all his estate to his wife for life, but condi- 
tioned that ia case of remarriage a certain portion was 
to go absolutely to his children, a grandchild, whose 
father died after the testator but before the widow’s 
second marriage, it was held, took the father’s portion 
discharged of an incumbrance which the father had 
placed on it.5 

The use, occupation and rents of the home farm were 
directed by the will of Governor Noble, of Indiana, to 
be “allowed to or paid over to my beloved wife, during 
her natural life, for the maintenance and support of 
herself, and the maintenance, support and education 
of my only son, Winston Noble; and in case of the 
death of my said son before his mother, then said oc- 
cupation or income to be applied to her sole benefit 
during her life; and in case of the death of my wife 
before my son shall arrive at age, then such income 
shall be applied to his support, maintenance and ed- 
ucation until he shall be of age. At the death of my 
wife, if my son shall then be living and of age, or as 
soon thereafter as he shall become of age, or if he shall 
then be dead, I direct that my home farm shall then 
be divided among my children then living, share and 
share alike.”” This was held to give the children a 
vested remainder upon the death of their father.® 


2 Miller v. Kegon, 14 Ind. 502. 
3 Gibbens v. Gibbens, 140 Mass. 102; 8. c.,3 N. W. Rep. 
1, See Dood v. Winship, 11 N. E. Rep. 588. 
4 Appeal of Pennsylvania Co., 10 Atl. Rep. 730. 
5 Straus v. Rost, 10 Atl. Rep. 74. 
Davidson v. Koehler, 76 Ind. 398-408; Davidson v 





574 


THE CENTRAL LAW. JOURNAL. 





No 23 








A testator devised certain land to his wife for life, 
providing that “at her death the same shall be the prop- 
erty of and pass to my daughter, L., in fee; but if she, 
said L., be not living, then to her heirs forever.” It 
was held that the survivorship referred to the tes- 
tator’s death, and that the daughter took a vested re- 
mainder in fee.’ 

A testator bequeathed his estate to trustees in trust 
for his daughter. They were directed to apply, if 
necessary, the whole income to her education and 
maintenance, and when she should arrive at eighteen 
or be married, it was discretionary with them whether 
or not to deliver to her the whole estate. In case the 
legatee died before eighteen the estate was disposed 
of by bequests over. She was never married, and died 
at twenty-three, with the funds in the possession of 
the trustees. It was held that the daughter took a 
vested estate, at least when she was eighteen, which, 
upon her decease, passed to her devisees.® 

By will, after various devises and bequests, a testator 
gave a large sum of money, then invested in bonds and 
mortgages, to his executors, in trust, to hold and keep 
invested, and, among other things, to pay annually to 
B seven per cent. interest or about one-eighteenth of 
it, and, at the end of five years from the testator’s 
death, to pay the principal to B. B died before the 
end of the five years. It was held that the legacy 
vested in B immediately upon the death of the tes- 
tator, and passed to his personal representatives, and 
that this construction was not affected by the fact that 
the principal yielded interest at the rate named, as all 
the interest that was derived therefrom was to be paid, 
and both the legacy and interest thereon were connected 
as gifts to the legatee. In commenting on this will the 
court said: “It is a general principle that where the 
gift is absolute, and the time of payment only post- 
poned, time not being of the substance of the gift, 
but relating only to the payment, does not suspend 
the gift, but merely differs the payment. The prin- 
ciple will not act in this case to Vest the legacy; for the 
gift was not, in the outset, to the legatee; and another 
rule is to be noticed. It is this: Where there is no 
gift but a direction to executors or trustees to pay or 
divide, and to pay at a future time, the vesting in the 
beneficiary will not take place until that time arrives. 
Here the gift was at first to executors, to hold in trust 
for five years; and at the expiration of that period to 
pay over to the legatee. But this rule does not act in 
this case; for there has been a distinction grafted upon 
it. It is this: Where the gift is to be severed instanter 
from the general estate, for the benefit of the legatee; 
and, in the meantime, the interest thereof is to be paid 
to him; that js indicative of the intent of the testator 
that the legatee shall, at all events, have the principal, 
and is to wait, only for the payment, until the day 
fixed. * * The gift, though made to the executors 
in the first instance, is at once severed from the bulk 
of the estate, and made a distinct fund. But there is, 
as far as we have gone, no gift to Oliver, save in the 
direction to pay, at the end of a given time. The will 
however continues, and directs that there be paid an- 
nually to the legatee seven per cent. interest upon the 
$15,000 [the one-eighteenth]. Thus it appears that 
the property given is severed at once from the general 
estate, for the benefit of the legatee. Such seems to 
us the meaning of the testator, and that the indication 


Bates, 111 Ind. 391-398. See Moore v. Lyons, 25 Wend. 
119; Doe v. Newell, 1 M. & 8S. 327; Doe v. Considine, 6 
Wall. 458; Cropsley v. Cooper,19 Wall. 167; Jeffers v. 
Lompson, 10 Ohio St. 101. 

7 Harris v. Carpenter 109 Ind. 540. 





therefrom is that the legucy should vest at once, and 
the time of payment alone be postponed. It is urged 
that the interest to be paid is not necessarily that and 
that alone, which shall be had from the $15,000. The 
reason given for this claim is that it could not have 
been certain when the testator made his will, that that 
sum, invested according to his direction, would always 
yield interest at seven per centum per annum, the rate 
named by him; and that if it did not, that then what 
it lacked in yielding, at that rate, would need to be 
made up from the residuum of the estate. It is then 
urged that as this would be paying the interest from 
other property of the estate, and not from the legacy 
alone, it would not bring this case within the distinction 
above noted. It has been held that if the intermediate 
gift of interest is not co-extensive with the whole 
amount of the interest on the legacy provided for, or 
is made out of another fund, the legacy will not vest, 
before the day fixed for payment of the legacy itself.® 
But if it be granted that it has turned out, or might 
have turned out, that interest at the named rate 
was not yielded by the securities in which the money 
given was invested; yet was not all that they did yield 
given to the legatee? Is not that a gift of the whole 
interest received from the legacy? So much of the 
seven per cent. as was yielded by those securities was 
not to be got from another fund; and if any part of it 
was, it did not alter the fact that all of the interest that 
was derived from them was to be paid to the legatee, 
and to be paid to him as the interest from or upon his 
legacy. But aside from that view, the direction is to 
pay to the legatee seven per cent. interest on the 
amount of the legacy. Wherever the money was to 
come from with which to make the payment, the sum 
which was to be paid as interest was one to be made at 
that rate of interest on the principal sum bequeathed. 
And it is that same principal sum, on which an amount 
of interest at that rate was to be paid, which was to 
be paid over at the end of five years. Thus, the legacy 
and the interest on the legacy were connected in the 
will as gifts to the legatee. It was the income which 
the legacy was capable, at the legal rate, of yielding; a 
sum which the use of money to that amount was yearly 
worth, that was to be paid yearly to the legatee. It 
was to be paid as and for the interest on the amount 
of the legacy. Even if the payment directed is not 
ealled interest, but the sum to be paid is precisely 
what the interest on the amount of the legacy would 
be, and such payment is to cease when the princpal of 
it is paid, it is, in effect, so as to bring the above men- 
tioned distinction into operation, substantially the 
same as if it was named in the will as strictly as the 
interest on the legacy.!° The distinction is based, not 
upon the fact that the income which the particular 
legacy yields is directed in the interim to be paid to 
the legatee, but on the fact that an amount equal to all 
which it is capable of yielding may be expected, in the 
use of legal methods, to yield, is thus given." It is 
the giving, ad interim, directly and at once to the leg- 
atee, of the whole yearly profit of the legacy, which 
indicates the purpose to be to vest the legacy at 
once,” 12 

In a subsequent case from the same State it was said: 
“Tt has often been held that if futurity is annexed to 
the substance of the gift, the vesting is suspended; 


8 Weatherhead v. Stoddard, Vt. Sup. Ct., Aug. 2, 1886. 

9 Watson v. Hayes, 5 Myl. & Cr. 125; Batsford v. Keb- 
bell, 3 Ves. Jr. 363. 

10 Fuller v. Winthrop, 2 Allen, 51. 

1! In re Hart’s Trust, 2 DeGex & Jones, 195. 

12 Warner v. Durant, 76 N. Y. 133, affirming 15 Hun, 450 








XUM 





VoL. 26. 


THE CENTRAL LAW JOURNAL. 575 








but where the gift is absolute and th2 time of payment 
unly is postponed, the gift is not suspended but vests 
atonce. Critically examined, this is little more than 
stating the same problem in another form of words, 
and amounts practically to saying that if the gift is 
future it is not present; but nevertheless it has been 
useful in drawing sharply the distinction between a 
gift presently given and its deferred payment.8 Out 
of that distinction has grown a rule which bears di- 
rectly upon the present case, that when the only gift 
is in the direction to pay or distribute at a future time, 
the case is not to be ranked with those in which the 
payment or distribution only is deferred, but is one in 
which time is of the essence of the gift.14 The cases 
cited as holding this doctrine were instances in which 


. the gift was conditioned upon an event to be determined 


in the future.5 In such cases, until the happening of 
the future event, it must necessarily remain uncertain 
whether a gift would vest at all, and that could not be 
said to have vested which was not certainly given.” 16 

A father devised certain real estate to his child, and 
directed that if the child “‘should die without leaving 
any legitimate issue,’”’ the property should be sold, 
and, after the payment of certain legacies, the remain- 
der be equally divided amongst all the testator’s “‘legit- 
imate grandchildren that are now or may hereafter be 
born, to share and share alike.”” The son of the tes- 
tator died without issue. It was held that the share 
of the grandchildren vested on the death of the tes- 
tator, and were transmissible to the personal repre- 
sentative of such as died before the death of the son.!” 
So a gift of the interest of a sum of money to A during 
life, and, at her death, of the principal to B, was held 
a vested legacy, and if A survives B the principal, upon 
her death, goes to B’s representatives.!8 

A testator gave to his executors, for the use of his 
grandson, John, $2,000, the income of which was to be 
paid to him during the life of his father, James, and 
then the principal was to be paid to John, or his heirs-at- 


. law. The testator also gave to his executors $3,000, to 


be invested in their own names, and at such times as they 
saw fit they were to pay the interest thereof to James, 
the son of the testator. The will provided that if any 
creditor of James should attempt to obtain any por- 
tion of this sum, the executors should not be held to 
owe the same, or any portion thereof, to James; but 
in such case all of the interest or income then due was 
to be paid to John, or, if he should not be living, they, 
the executors, were to retain it for their owa use. 
On the death of James the $3,000 was to be paid to said 
John, or his heirs; and if John should die before his 
father, James, the $2,000 were to be held during the 
life of James, and then “be paid in the same way to 
the heirs at law of the said John.” John died, leaving 
no widow or issue, and, as next of kin, his father, 
James, who died eight months after John’s death. In 


13 Citing 1 Jarman on Wills, 759, and Warner v. Durant, 
76 Ind. 133. 

14 Citing 1 Jarmon on Wills, 762. 

is Citing Leske v. Robinson, 2 Mer. 363; Ford v. Raw- 
lins, 1 Sim. & Str. 328; Taylor v. Bacon, 8 Sim. 100. 

16 Smith v. Edwards, 88 N. Y. 92-103. See Monice v. 
Monice, 43 N. Y. 369; Leeming v. Sherrott, 2 Hare, 14; 
Hanson v. Graham, 6 Ves. 239; Watson v. Hayes, 5 Myl. 
& Cr. 125; King v. Cleaveland, 28 L. J. Ch. 74. 

17 Chess’ Appeal, 37 Leg. Int. 8. In Chinn v. Keith,4 
N. Y. (Sup. Ct.) 126, it was held that lands devised to a 
widow for her life, and at her death to her heirs whom 
she shall leave surviving her, portion lay at the suit of 
one of her heirs after the death of the testator, follow- 
ing Moore v. Little, 41 N. Y. 66. 

1s Thomas v. Anderson, 6 C. E. Green, 22; Crosthwaite 





construing this will the court said: **By the provisions 
of the will the principal of both sums was to be paid 
to the heirs at law of John, upon the death of his 
father, James. The heirs of John were not to take 
under the will by inheritance, but as persons desig- 
nated by the testator as such heirs, found to be in ex- 
istence at the time of James’ death. The remainder 
over to the heirs was contingent until the prescribed 
event should happen. The bequest was to those who 
should be bis heirs upon the happening of the con- 
tingency, and not to those who were the heirs of John 
at the time of his decease. The evident intention of 
the testator was to exclude James from participating 
in any portion of the principal of this fund. To carry 
out this intention he provided that the fund should 
not vest in the heirs of John until the death of James, 
thereby excluding him. The period of distribution 
was postponed to the death of James, and then to be 
made to three persons who were then ascertained to be 
the heirs of John. Vested remainders are strongly 
favored, but they always yield when a contrary inten- 
tion of the testator is to be gathered from a fair con- 
struction of the entire will. Construing the will ac- 
cording to the clear intention of the testator, a majority 
of the court find that the fund did not vest in James 
upon the death of his son; that he was not one of the 
legal heirs of John under the will; and that the fund 
should be distributed among the heirs at law of John, 
ascertained to be such, upon the death of James.!9 

A direction that certain lands should go to the tes- 
tator’s wife, and at her death be sold and the proceeds 
divided equally amoung three children named, and the 
children of three others; and if any of the heirs die 
after the date of the will, and before their shares are 
paid them, the shares of those dying without issue to 
be equally divided among the other heirs beforenamed, 
vests the proceeds arising from a sale of the land only 
upon the death of the widow.” 

A testator gave his residuary estate to trustees in 
trust “‘to apply and manage the same for the benefit, 
support and comfort” of the testator’s wife and six 
children, who survived him, in the manner provided, 
which was in substance that the trustees should pro- 
vide a furnished house for a home for the widow and 
children, and pay all expenses of keeping up the same 
during life, and to make a dividend of the residue of 
the income among the widow and children; each re- 
ceiving an equal share, and each “to defray out of his 
or her share’”’ his or her personal expenses. Upon the 
death of the widow, the will directed the trustees to 
make an equal division of the trust estate among the 
children then living, the issue of any deceased child to 
receive the share the parent would have received if 
living. One of the children died during the life-time 
ef the widow, leaving surviving her husband and one 
child, and by will gave all her property to him for life, 
and remainder to her child. It was held that the first 
testator’s children took no vested interest in the corpus 
of the trust estate until the death of the widow, but 
that it vested in the trustees.2! 

A gift to A, to be paid in case he attained the age of 
twenty-one, and not otherwise, is contingent upon his 


v. Dean, 40 L. T. Rep. (N. 5.) 837; Neilson v. Monro 
T. (N. 8.) 209. 

19 Knowlton v. Sanderson, 141 Mass. 323; 8. C., 6N. 
Rep. 228. 

20 Vincent v. Newhouse, 89 N. Y. 505; Hoghton v. Whit- 
greave, 1 Jac. & Walk. Ch. 145. 

21 Delafield v.Shipsmon, 103 N. Y. 463, reversing 
Han, 514. 
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attaining that age.22 So where a sum was bequeathed 
to a woman, to be paid at her marriage, or three 
months afterwards, provided she married with the 
consent of a third person, it was held that if she died 
unmarried, her personal representatives did not take 
the legacy; for the payment was not offered until the 
lapse of a definite interval, which would or ought to 
certainly arrive, but until an event which may or may 
not happen.# 

A testator left for his wife’s use certain furniture, 
and stating, ‘‘which I desire may be distributed 
amongst our children, on the youngest attaining twen- 
ty-one years, at her and my executor’s discretion; 
such part being nevertheless reserved for her own use 
as may be thought convenient, and at her death to be 
distributed as above directed.”’ It was held that those 
distributees who died before the youngest attained his 
majority, took no interest.24 The only gift in this in- 
stance was a direction to pay or distribute at a future 
time, in which case the property does not vest until 
that time arrives,% unless it appears that such post- 
ponement is for the convenience of the fund. 

W. W. THORNTON. 


22 Knight v. Cameron, 14 Ves. 589; Heath v. Perry, 3 
Atk. 101; Lister v. Bradley, | Hare, 10. 

2 Atkins v. Hiccockes, 1 Atk. 500; Morgan v. Morgan, 4 
DeG. & 8. 164; Ellis v. Ellis, 1 Sch. & Lef.1; Booth v. 
Booth, 4 Ves. 399; West v. West, 4 Gif. 198. 

24 Ford v. Rawlins, 18. & St. 328. See Learning v. Sher- 
ratt, 2 Hare, 14. 

2 Leake v. Robinson, 2 Mer. 863; Meredith v. Tooke, 
Hov. Sup. Ves. Jr. 324; Locke v. Lamb, L. R. 4 Eq. 372; 
Gardiner v. Slater, 25 Beav. 509; Mais v. Quiltes, 2G. &C. 
C. C. 465; Boughton v. James, 1 Coll. 26; Murray v. 
Tanded, 10 Sim. 465. 

% Bromley v. Wright, 7 Hare, 225; Hodgre v. Grant, L. 
R. 4 Eq. 140; Parker v. Sowerly, 1 Drew, 488; 8.€., 17 Jur. 
752. 





EMINENT DOMAIN—DAMAGES—CONFLICTING 
EVIDENCE—VERDICT. 





CALUMET R. R. CO. V. MOORE. 





Supreme Court Illinois, March 26, 1888. 


1. Eminent Domain — Damages — Conflicting Evi- 
denee— Verdict.—Where, in proceedings to condemn 
land for railroad purposes, there is a wide divergence 
as to the value of the land taken and as to the dam- 
ages to adjacent lands not taken, and the jury fix the 
damages far below the highest estimates and above 
the lowest, the court will not disturb the verdict, if it 
is free from corruption, passion and prejudice, on the 
ground that the damages awarded are excessive. 


2. Market Value—Future Use.—If lots condemned 
for public use are available for dock purposes for 
which there is no immediate demand, their value, when 
improved by building docks at some future time to 
meet some future demand, is merely conjectural and 
remote and no proper element in estimating the dam- 
ages to be paid; but if the fact that the lots may be 
made available as dock property at some future time 
enhance their present value, such fact is proper to be 
considered in estimating the damages. 


+ 3. Plat of Future Improvements.—A plat showing 
no more than a contemplated improvement to which 
it is claimed the premises are well adapted and which 
he construction of the proposed railroad will render 





impossible or seriously interfere with is admissible in 
evidence to show such adaptation, where the court 
expressly limits it to that object and instructs the jury 
not to consider it to allow damages for a future profit- 
able investment, but to tind the just compensation to 
be paid for the land in its present condition. 


4. Instructions—Finding Based on Evidence.—An 
instruction that the jury are to assess damages at such 
sum as in their judgment, the defendants are entitled 
to under the evidence, does not tell the jury that they 
may make up a belief and judgment outside the evi- 
dence. 


5. Same—Excess of Damages over Benejits.—An in- 
struction which tells the jury that, if they believe the 
damages exceed the benefits, provided they believe 
there are benefits, then they should assess the dam- 
ages in excess of benefits at such sum as in their judg- 
ment the defendants are entitled to under the evi- 
dence, does not tell the jury positively that there 
damages, but that the benefits are doubtful. 

SHOPE, J., delivered the opinion of the court: 

The three cases of Calumet River Railway Co. 
vy. Clara Moore et al.; Same v. John Leffler et ai.; 
and Same v. Jennette Freeman e¢ al.; involving 
the condemnation of the right of way of appel- 
lant company’s railway across adjoining tracts of 
land, and presenting substantially the same ques- 
tions, will be considered together. An objection 
common to each case is that the damages awarded 
were excessive, and the judgments severally ren- 
dered should be reversed. 

As is not unusual in cases of like character. 
there was wide divergence in the evidence of the 
witnesses, both as to the value of the land taken, 
and as to damages to adjacent lands of the several 
owners not taken. The estimates of the value of 
lot 2 ranged from $100 to $1,500 per acre, and of 
lots 3 and 4, from $100 to $2,500 per acre. In re- 
spect of the damages to portion of the lots not 
taken, there was equally wide disparity. The 
jury seem to have considered this evidence, and 
fixed the damages to be awarded to appellees, in 
each instance, at a sum far below the highest es- 
timates, and somewhat above the lowest given by 
the witnesses. Ample evidence is disclosed, in- 
dependently of the personal inspection of the jury, 
upon which the verdict as to each tract may rest. 
In such cases this court will not be justified in 
reversing, unless it appears that the result reached 
by the jury is clearly unreasonable, and the dam- 
ages awarded are grossly excessive, so as to evince 
that the verdict has been the result of passion or 
undue and improper motive or infiuence. Noth- 
ing of the kind is apparent here. Counsel con- 
cede that this rule is applicable to land taken, 
but question its applicability to land damaged, 
but not taken. We are unable to perceive upon 
what principle the distinction suggested can rest. 
The rule has its basis in the office performed by 
the jury. Itis their special province to weigh 
and consider the evidence, and so long as their 
action is based upon evidence, and is free from 
the taint of corruption, passion or prejudice, and 
within reason, courts must accept and give effect 
toit. Railroad Co. v. Blake, 116 Ill. 163,4 N. E 
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Rep. 488. It is said that improper elements of 
damage were permitted to be shown by the evi- 
dence, and the court improperly instructed the 
in respect thereto. Two of these parcels of land, 


‘lots 3 and 4, abut upon Calumet river, and the 


other one is cut off from the river about 400 feet. 
This river fall into Lake Michigan at South Chi- 
eago. The north line of lot 2 is One Hundred and 
Fourteenth street; and the distance by the river, 
from thence to the river mouth, is three and one- 
half miles. From the mouth of the river, south 
as far as Ninety-Fifth street, more or less of the 
river front appears to have been docked; and 
from Ninety-Fifth street to the property in ques- 
tion it is equally available for dock purposes, 
though as yet no improvements of that character 
have been constructed, except one at Cummings, 
half a mile north of this property. ‘‘It was con- 
ceded,’ counsel for appellant says in his brief, 
‘“*by all the witnesses, that this river property 
had a value as possible dock property,’’ and the 
evidence clearly tended to show that fact. But it 
is said that the evidence does not show that there 
is now any demand for docks at this point on the 
river, and that the consideration of such possible 
demand introduced speculative elements, and that 
the estimates in respect thereof were speculative 
and remote, and therefore improper. In proceed- 
ings for condemnation of private property for 
public use, as is here sought to be done, the dam- 
ages to be awarded as compensation to the land- 
owner must be based upon the fair cash value of 
the land at the time of the condemnation thereof. 
The question ordinarily to be determined by the 
jury are, (1) what is the present market value of 
the land taken? and (2) to what extent, if at all, 


* with the remainder of the tract of land not taken 


be depreciated in its market value by reason of 
the taken and appropriation of the land taken to 
the proposed use? The compensation is to be 
estimated with reference to the uses for which the 
property is suitable in its then condition, having 
regard to its location, situation, and quality, and 
to the business wants in that locality, or such as 
might reasonably be expected in the near future. 
If these lots were available for dock purposes, for 
whicb, as shown, there was no immediate demand, 
their value when improved by the building of 
docks, the profits that might be derived there- 
from, or the value of the lots at some future time, 
as when business or the wauts of the community 
might make profitable the making of docks or 
slips on this property, would be merely conject- 
ural and remote, forming no proper element in 
in estmating the damages to be paid. But if the 
fact that these lots were located with a frontage 
on this river at a place where they could at some 
future time, when demanded, be made available 
as dock property, enhanced their present market 
value in their then condition and state of improve- 
ment, or want of improvement, that fact would 
be competent and proper to be shown, and be 
considered by the jury in estimating the dama- 

s. It can make no difference that their might 





be no present demand for docks upon these lands. 
If, in consequence of their supposed adaptation to 
to such use, they bad an increased market value 
above what they otherwise would have, such 
value forms the proper basis of recovery. We 
said in Railroad Co. v. Jacobs, 110 Ill. 414, that 
in these cases ‘‘the real issue was what was the 
market value of the property for any purpose for 
which it is adapted or might be used.”’ And so, 
in Dupuis v. Railway Co., 115 Ill. 97, 3 N. E. Rep- 
720, we held tbat if lands were valuable by reason 
of their location on or near a river, for the pur- 
poses of operating a saw-mill or factory, or any 
other purpose, testimony to prove the same was 
proper for the consideration of the jury, in deter- 
mining the fair market value of the premises 
Railroad Co. v. Walsh, 106 Ill. 253; Washburn v. 
Railroad Co., 59 Wis. 18 N. W. Rep. 328. The 
evidence in this case shows that these lots, 3 and 
4, had a market value based upon their availa- 
bility to be put to the purpose indicated, and, so 
far as the evidence tended to show the present 
market value of the lots, we are of opinion it was 
competent, and that damages based thereon are 
neither remote nor speculative. It is evident that 
the jury estimated the damages from the present 
cash market value of the land as they found it to 
be from the evidence, as they were instructed by 
the court to do. The jury were expressly told 
that, in determining the value of the lots for dock 
purposes, the value should be estimated at its 
preset cash market value. The jury had before 
them evidence tending to show the capabilities 
and adaptability of these parcels of land to dock 
purposes by reason of their location and their 
abutting on this river, and that the market value 
thereof, as then situated, was enhanced by this 
fact. It clearly appears that their availability for 
dock purposes is wholly destroyed by the taking 
and appropriation of the right of way across the 
lots by petitioner’s road. The injury is perma- 
nent; and, viewing the case and all its facts, we 
cannot say that the damages awarded were grossly 
excessive or unreasonable. It is argued that the 
jury must have considered improper elements in 
the cases of Leftler and Freeman, from the fact 
that there is great disparity between the damages 
awarded them and the damages awarded appel- 
lees Moore and others; but it will be only neces- 
sary to say that lot 2, owned by the latter, is not 
shown to be adapted to dock purposes, to account 
for the diffcrence in the damages awarded, if there 
were no other reason therefor. 


On the trial appellees Leffler and Freeman 
offered, and the court permitted to go to the jury 
over appellant’s objection, a plat of a proposed 
improvement, viz., a slip 100 feet wide, 50 feet on 
lot 3 and 50 feet on lot 4, and extending back from 
the river about 1,000 feet, and showing the water 
fronts of proposed docks along the river. In ad- 
mitting this plat the court said: ‘‘The court re- 
ceives the map merely as an illustration of one of 
the uses for which it is claimed the property is 
adapted, and expressly limits it to that object.” 
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And, at the request of appellant, the court gave 
the following instruction: ‘The court instucts 
the jury that the evidence of the plans or inten- 
tion of the owners of lots 3 and 4 in question to 
construct a slip between said lots, or to make dock 
property of said lots, or either of them, should not 
be considered by the jury to enhance or increase 
the damage of said owners, by showing such con- 
struction of a slip or dock would be a profitable 
investment, but the jury should consider the evi- 
dence of such plans or intention merely on the 
question as to what uses said lots might or might 
not be adapted, giving to such evidence such 
weight as the jury believe it is entitled to. And 
the court further instructs the jury that they must 
find the just compensation to be paid for each of 
said lots in its present condition separatcly.”” The 
introduction of this plat, for the purposes named 
and limited by the trial judge at the time, in con- 
nection with the instruction given the jury in re- 
spect thereto, cannot, under the authority of Rail- 
road Co. v. Blake, 116 Ill. 163, 4 N. E. Rep. 488, 
be regarded as erroneous. It was not pretended 
that the slip had been constructed or the docks 
erected; indeed, it was a fact known to the jury 
from their inspection of the premises that the land 
was in its natural state, unimproved in any way. 
This being so, the exhibiting of a plat showing no 
more than a contemplated improvement, to which 
it was thought the premises were well adapted, 
and which the coastruction of the proposed rail- 
way would render impossible, or seriously inter- 
fere with, could not have misled the jury into 
allowing damages for an improvement not in exist- 
ence. The remaining objections of appellant re- 
late to the instructions given on behalf of the ap- 
pellees. While it is true that the finding of the 
jury is always to be based upon the evidence, and 
great care is to be used in drawing instructions 
not to exclude this principle, it is the judgment of 
the jury based upon and springing out of the evi- 
dence that takes form in the verdict. Hence, an 
instruction which tells the jury that they are to 
assess damages at such sum as, in their judgment, 
the defendants are entitled to under the evidence, 
is not open to the criticism that it tells the jury 
they may make up a belief and judgment outside 
theevidence. Nor is an instruction which tells the 
jury that if they believe the damages exceed the 
benefits, provided they believe there are benefits, 
then they should assess the damages in excéss of 
benefits at such sum as, in their judgment, the 
defendants are entitled to under the evidence, 
open to the objection that it tells the jury posi- 
tively that there are damages, but that the bene- 
fits are doubtful. The concluding words, ‘‘under 
the evidence,”’ relate to and govern both antece- 
dent propositions, damages no less than benefits, 
and must have been so understood by the jury. 

Finding no error in the record, the judgments 
of the county court of Cook county in the cases 
named will be affirmed. 


Norte.—The rule obtains almost universally that the 
just compensation to be paid for land taken or dam- 





aged for public purposes must be assessed as of the 
time of the taking.! 

In a case? where special damages were claimed be- 
cause the land was adapted to suburban residence 
purposes, the court said: “If such fact affected its 
market value at the time in question, it would prop- 
erly enter into the consideration of the witnesses and 
the jury also in estimating such value.” 

Tn a similar case, where part of a tract of land ad- 
joining a city was condemned for railroad purposes, it 
was held that damages should be assessed upon the 
basis of what the land was “then worth, for sale, in 
view of the uses to which it might be put, and not 
based upon matters purely speculative or fanciful 
which might or might not happen. * * * The jury 
should not allow the defendant for a ‘prospective use’ 
he may never make; but may allow him what the land 
was then worth, considering its adaptability to be used 
for any purpose which may have appeared in evi- 
dence.” 

It frequent!y happens that land is increased in value 
because a railroad is to be built, or some other public 
improvement made. In such cases it is improper to 
base the damages on the value of the land before the 
improvement was projected, rather than on its value 
at the time it was taken or damaged.‘ - 

In a case where land had been condemned for public 
purposes, and the party seeking the condemnation had 
not paid the damages assessed, but had abandoned the 
proceedings for four years and then sought to take the 
land by paying the damages formerly assessed, i, was 
held that the damages must be re-asses-ed on the 
basis of their valuation of the land.5 

The cases ‘are notin harmony upon the subject of 
what constitutes a “taking” of land for public use. 
ln an Illinois case, under an act of the legislature 
which provided that certain lands should be converted 
into a public park when they should have been :c- 
quired, it was claimed that the passage of the act con- 
stituted « taking for the purpose of assessing damages. 
The court said: ‘The legislature has not the power, 
by mere declaration of law, to set apart the land of the 
citizen for the use of corporations and divest the owner 
of the right to sell and improve it. It cannot, by arbi- 
trary enactment, take property for public use and 
limit the owner’s right to recover compensation to the 
date of the law when the property might greatly en- 
hance in value between the passage of the law and the 
time when proceedings to condemn are commenced.”’ 

The rule that damages should be assessed as of the 
date of filing the location’ or petition for condemna- 
tion, seems to be most generally accepted. But in 
some States damages are assessed as of the date of fil- 
ing the award by the commis-ioners appointed to assess 


4 
. 


1 Vanblaricum vy. State, 7 Blatchf. 209; Ind. Cent. R. Co 
v. Hunter, 8 Ind. 74; Reed v. Hanover Branch R. Co., 105 
Mass. 303; First Baptist Soc. v. Fall River, 119 Mass. 95; 
Isom v. Miss. Cent. R. Co., 56 Miss. 300; Schuylkill Nav. 
Co. v. Thoburn,78. & R. 410; Texas, etc. R. Co. v. Mat- 
thews, 60 Tex. 215; Sweaney v. United States, 62 Wis. 396. 

2 Sherman v. St. P., M. & M. Ry., 30 Minn. 227. 

8 Sedalia, etc. KR. Co. vy. Abell, 18 Mo. App. 682. 

4 Texas, etc. R. Co. v. Cella, 42 Ark. 529. 

5 Bensley v. Mountain Luke Water Co., 13 Cal. 306. 

6 Cook v. South Park Commrs., 61 I. 115. 

7 Hampden, etc. Co. v. Sprinfield, ete. R. Co., 124 Mass. 
118; Old Colony R. Co. v. Miller, 125 Mass.1; Davidson v. 
Boston & Maine R. Co., 3 Cush. 91; Boynton v. Peter- 
borough & Shorley R. Co., 4 Cush. 467. 

8 Logansport, etc. R. Co. v. Buchanan, 52 Ind. 163; Burt 
v. Merchants’ Ins. Co., 115 Mass. 1. 
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the damages. Where, after the line of a railroad com- 
pany had been staked out and located, the owner built 
a dwelling-house on adjoining lots before the award of 
the commissioners was filed, he was allowed damages 
for injury to such dwelling.!0 In some States, where 
there has been an actual entry on the land before the 
commencement of any legal proceedings, damages have 
been assessed as of the date of such entry; but the 
better rule seems to be to assess the damages as of the 
time of legal proceedings.!2 ‘‘The fact that a railroad 
company has, in advance of proper condemnation pro- 
ceedings, committed a trespass and wrongfully taken 
possession of the land, givesit no right to insist that 
such proceedings subsequently instituted shall relate 
back to the date of the trespass.’’ 5 

Whatever act is considered a taking, the land owner 
is generally cntitled to interest on the amount assessed 
as damages from the time of the taking to the entry of 
the judgment. “It is true that until the company 
actually takes possession at the end of the proceedings 
the owner has the legal right to possess and use the 
land. It cannot be assumed that the value of this 
legal right is equivalent to the interest of the assessed 
value of the land. From the time of the award he is 
practically deprived of his right to dispose of the land. 
His possession is precarious, liable to be terminated at 
any time; he cannot safely rent; he cannot safely im- 
prove; if he sows he cannot be sure that he will reap. 
As he is not placed in this position by any act of his 
own, is not in as a wrong-doer nor under any contract, 
there would be no justice in charging him with any 
assumed value of the use.””}5 But “if the owner bas 
not been disturbed in the possession, and has had a 
profitable use of the premises, or has received tbe 
rents for them pending the appeal, these circumstances 
should be taken into account and the interest abated 
accordingly. Possibly the like effect may be given to 
a tender and payment into court where the statute 
provides for such proceeding.”’ 16 

Where damuges are reduced by reason of benefits to 
tbe land from the contemplated improvements, the 
benefits also must be assessed as of the time of the 
taking.17 CHARLES A. ROBBINS. 


9 Winona, etc. R. Co. v. Denman, 10 Minn. 208; Blue 
Earth County v. St. Paul, etc. R. Co., 28 Minn. 503; 
Morin vy. 8t. Paul, etc. R.Co., 30 Minn. 100; Metler v. 
Easton, ete. R. Co., 37 N. J. L. 222. 

10 Sherwood v. St. Paul, etc. RK. Co., 21 Minn. 122. 

1! Daniels v. CG. L & N. &. Co., 41 Ia. 52; Edwards v. 
Boston, 108 Ill. 585; Sweaney v. United States, 62 Wis. 
396. 

12 Hampden, etc. Co. v. Springfield, etc. R. Co., 124 
Mass. 118; Morin v. St. Paul, etc. K. Co., 30 Minn. 100. 

13 Blue Earth County v. St. Paul, ete. R. Co., 28 Minn. 
503. 

14 Daniels v. C., I. & N. R. Co., 41 Ia. 52; Hollingsworth 
v. Des Moines, ete. R. Co., 63 Ia. 443; Burt v. Merchants’ 
Ins. Co., 115 Mass.1; Old Colony R. Co. v. Miller, 125 Mass. 
1; Parker v. Boston, 15 Pick. 198; Bangor, ete. R. Co. v. 
McCowb, 60 Vie. 290; Delaware, etc. R. Co. v. Burson, 61 
Pa. St. 369; Sweaney v. United States, 62 Wis. 396. 

15 Warren vy. St. Paul, ete., 21 Minn. 424. See also Ed- 
wards v. Boston, 108 Ill. 535. Contra: Arnold v. Coving- 
ton, etc. Co., 1 Duv. (Ky.) 372. 

16 Metler v. E ston. etc. R. Co., 37 N. J. L. 222; Warren 
v. St. Paul, ete. i. Co., 21 Minn, 424. 

17 Vanblaricum v. State, 7 Blackf. 209; Ind. Cent. R. Co., 
v. Hunter, 8 Ind. 7t. 
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1. ACCORD AND SATISFACTION—Personal Injuries. 
The acceptance, by an enginzeer injured on a railroad, 
of aid from it and his declaration that he does not in- 
tend to sue, may diminish the amount of his recovery 
by the aid received but does not estop him from suing — 
Gulf, etc. R. Co. v. Gordon, 8. C. Tex., Feb. 24, 1888; 7 8. W. 
Rep. 695. 

2. AcTIONS—Parties — Assuming Liability.- In an 
action for introducing cattle which imparted Texas 
fever to plaintiff's cattle, the purchasers of such im- 
ported cattle, who have assumed the liability therefor, 
are properly joined as defendants.— Woodrum r. Clay, U. 
8. C. C. (Kan.), Feb. 21,1888; 33 Fed. Rep. 897. 

38. ALTERATIONS—Note—Mortgage. The widow of 
a deceased mortgagor, without fraudulent interest, 
altered the note to make it read we and draw a higher 
rate of interest and by affixing her name to it, also 
uffixing her name to the mortgage: Aeld, that the note 
was avoided, but the mortgage was good and might be 
enforced.— Heath v. Blake, 8. C. 8. Car., April 3, 1888; 5 8. 
E. Rep. 842. 

4. APPEAL—Application—Justice of the Peace. A 
party who applies to a circuit court or judge thereof for 
an uppeal from a judgment of a justice of the peace 
after ten ‘ays after the rendition thereof. under West 
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Virginia law, must file his application in writing and his 
proofs, which proofs must be in writing, including his 
affidavit or those of others. The other party may move 
to dismiss the appeal as improvidently granted. — 
Hubbard v. Yocum, 8. C. App. W. Va., Feb. 11, 1888; 5S. E. 
Rep. 867. 

5. APPEAL—Bill of Exceptions — Demurrer. Rul- 
ngs on demurrer must be set out in the judgment 
entry, and when they appear only in the recitals of the 
bill of exceptions, they cannot be considered on appeal. 
—Steele v. Savage, 8. C. Ala., Feb. 23, 1888; 4 South. Rep. 
46. 

6. APPEAL—Bond—Conditions. When a supersedeas 
bond does not clearly embrace all the conditions pre- 
scribed by the statute, the writ of error will be dis- 
missed.— Caldwell v. Ballou, 8. C. Tex., April 5, 1888; 78. 
W. Rep. 677. 

7. APPEAL—Bond—Costs. When an appeal bond 
required to be for double the amount of probable costs, 
to be fixed by the clerk, is approved by him, it is suffi- 
cient, though it does not otherwise appear that it is for 
such sum.— Davis v. Burnett, 8. C. Tex., April 5, 1888; 7 S. 
W. Rep. 678. 

8. APPEAL—Bond—State Functionaries. The State 
tax-collector and board of assessors are State func- 
tionaries, and can appeal without giving bond.—Mer- 
chants’, etc. Co. v. Board of Assessors, 8.C. La., March 26, 
1888; 3 South. Rep. 891. 

9. APPEAL—Challenges—Voir Dire.——When the party 
has not exhausted his challenges, it is no ground for a 
reversal on appeal that the court erred in not allowing 
a challenge for cause. When questions of challenge on 
the voir dire have been erroneously refused, a new trial 
should be granted.—Houston, etc. R. Co.v. Terrell, 8. C. 
Tex., Feb. 10, 1888; 7S. W. Rep. 670. 

10. APPEAL—Decision—Related Cases.—The supreme 
court is bound to take notice of its own decisions in 
cases intimately associated, and so frame the decree in 
one as to give full force and effect to the decree in the 
other, and save parties unnecessary cost and delay.— 
Hubbds v. Kaufman, 8. C. La., March 5, 1888; 4 South. Rep. 
58. 

ll. APPEAL—Equity—Statute. -Under the statutes 
oft Rhode Island, an appeal may be granted only upon a 
final decree and not upon an interlocutory order.— 
Nelson v. Brown, 8. C. Vt., Oct. 14, 1887; 10 Atl. Rep. 721. 

12. APPEAL—Exceptions—Record. An appeal can- 
not be sustained when no exception or assignment of 
error appears in the case settled nor in the record 
proper, under North Carolina law.—Thornton v. Brady, 
8. C. N. Car., March 26, 1888; 5S. E. Rep. 910. 

13. APPEAL—Filing Transcript — Time. An order 
inadvertently granted, allowing the appellant time to 
file his transcript in contravention of the statute, will 
be rescinded by the supreme court on its own motion, 
and will not save the appeal.—Holz v. Fishel, 8. C. La., 
March 26, 1888; 3 South. Rep. 888. 

14. APPEAL—Judgment not Responsive to Issues. 
A judgment in a szit for the liquidation of a partner- 
ship, not responsive to the issues, will be reversed. and 
the cause remanded.— Wood v. Daboval, 8. C. La., March 
26, 1888; 4 South. Rep. 15. 

15. APPEAL—Fraud — Mistake — Statute. Circum- 
stances stated under which an appeal will be granted 
under the statute of Vermont, after the expiration of 
the regular time for appealing, upon the ground of 
fraud aud mistake.—Congdon v. Congdon, 8. C. Vt., Oct. 
8, 1887; 10 Atl. Rep. 732. 


16. APPEAL—Motion to Dismiss—Rules. A motion 
to dismiss an appeal for failure to file the record, can- 
not, under the rules of court, be granted, unless notice 
thereof was served on the opposite party.— Town of 
Enterprise v. State, 8. C. Fla., March 30, 1888; 4 South. Rep. 
1%. 

17. APPEAL—New Trial—Evidence. In an action 
for personal injuries a new trial will not be?granted on 






































the jury having passed on that matter and there being 
evidence to support their verdict. —Central R. Co. v. 
Small, 8. C. Ga., April 11, 1888; 58. E. Rep. 794. 


18. APPEAL—Order of Reference—Exceptions. An 
order of reference to a special register to state the ac- 
count between the parties is not appealable. The 
remedy is by exceptions to the report.—Jackson County 
v. Gullatt, 8. C. Ala., March 22, 1888; 3 South. Rep. 906. 


19. APPEAL — Stare Decisis — Amendment. Ques- 
tions decided on a previous appeal cannot be reviewed 
on a later appeal. When a case is reversed and re- 
manded, it is discretionary with the trial court to allow 
the defendant to put in an additional answer, setting up 
the statute of limitations.— Warden v. McKinnon, 8. C. N. 
Car., March 26, 1888; 58. E. Rep. 917. 


20. APPEAL—Supersedeas.——In Virginia, a supersedeas 
is in time when given within one year from the date of 
the judgment, excluding the three days in which the 
petition for the writ of error and the record were in the 
hands of the court.—Acker v. Alexandria, etc. R. Co., 8. C. 
App. Va., March 22, 1888; 58. E. Rep. 688. 


21. APPEAL — Transcript — Case Settled. When a 
party to a suit has duly perfected his appeal and ten- 
dered the necessary fees, the clerk must forthwith 
transmit a transcript of the record, notwithstanding the 
attorneys have not settled a case, under North Carolina 
law.— Russell v. Koonce, 8. C. N. Car., March 26, 1888; 58. 
E. Rep. 895. 


22. APPEAL—Transcript — Filing. An appeal will 
not be dismissed becausé the clerk of the lower court 
fails to transmit a proper transcript, especially when it 
may be obtained before the case will stand for argu- 
ment.—Bryan v. Moring,S. C. N. Car., March 19, 1888; 
5 8. E. Rep. 739. 

23. APPEAL—Weight of Evidence. When there isa 
conflict of evidence, the finding of the jury will not be 
disturbed on appeal.— Mousseau v. Dorsett, 8. C. Ga., April 
9, 1888; 5S. E. Rep. 780. 

24. ASSIGNMENT—For Creditors—Preference.—— W hen 
one owning a $10,000 estate, but owing a much larger 
sum, pays a small ordinary claim to a creditor, and soon 
after makes an assignment, such payment will not be 
considered a preference in contemplation ofinsolvency, 
he swearing that he had no such intention.— Talbott v. 
Ewatt, Ky. Ct. App., March 1, 1888; 7 8. W. Rep. 630. 

25. ASSIGNMENT—For Creditors — Preferences. In 
Kentucky, the conveyance by an insolvent of various 
parts of his property to certain creditors, who have 
knowledge of his insolvency, with intent to prefer them, 
operates as a general assignment of his estate for the 
benefit of all of his creditors, and the levy of an attach- 
ment thereafter gives no preference.—James v. Sigler, 
Ky. Ct. App., Feb. 23, 1888; 78. W. Rep. 632. 

26. ATTACHMENT — Evidence. In an action on a 
forthcoming bond, the claimant of the attached prop- 
erty was allowed to testify that she told plaintiff, when 
he levied the attachment, that she did not owe the debt 
and would not receipt for the property: Held, proper, 
such evidence tending to rebut the inference that might 
have been drawn had she made no denial.—Catlin v. 
Frazier, 8. C. Err. Conn., February, 1888; 12 Atl. Rep. 871; 
5 N. Eng. Rep. 627. 

27. ATTACHMENT—Sale—Intervenor. After attach- 
ment of three lots, a third party was allowed to inter- 
vene, but his petition was dismissed, it being found that 
his deed for two of the lots was delivered after the 
attachment: Held, that the other lot should be sold first 
and the other two only in case the first did not realize 
enough to pay the debt.—Silvers v. Edwards, Ky. Ct. 
App., March 8, 1888; 78. W. Rep. 619. ‘ 

28. ATTORNEY AND CLIENT—Associate—Fees.—— When 
an attorney contracts to prosecute an action to judg- 
ment for a certain sum and employs an assistant, the 
client is not liable for the fees of the latter, unless the 
attorney in some manner requests his employment in 
the case.—Sedgrick v. Bliss, 8. C. Neb., March 14, 1888; 37 


























the ground of contributory negligence by the plaintiff, : N. W. Rep. 483. 
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29. BAIL BonpD. A suit may be brought upon the 
bail bond as soon as a return of non est inventus is made 
upon the process duly issued under the statute.— Wehrle 
v. Gurney, 8. J. C. Mass., March 2, 1888; 15 N. E. Rep. 777; 
5 N. Eng. Rep. 831. 

30. BANKRUPTCY—Defalcation—Public Ofticer——When 
a public officer fails to collect debts placed in his hands 
for collection, he is not guilty of such defalcation as 
prevents his discharge from liability therefor as a bank- 
rupt, under United States law.—Courtney v. Beale, 8. C. 
App. Va., April 5, 1888; 5S. E. Rep. 708. 

31. BANKS—Insolvency—Directors. When a party 
is induced to deposit in an insolvent bank solely by the 
representations of its solvency made by its directors, 
the directors are responsible to him in damages, 
whether the representations were fraudulent or not, 
when, by the use of ordinary care, they would have 
known that such representations were false.—Searle v. 
Baker, 8. C. Tex., March 20, 1888; 7S. W. Rep. 742. 

32. BoNDs — State — Validity of Obligations. One 
applying to the board of liquidation for State bonds in 
lieu of outstanding obligations, must, under the law, 
appeal to the supreme court and obtain its decision, 
though the judgment of the lower court is in his favor. 
—Jardet v. Board of Liquidation, 8. C. La., March 26, 1888; 
3 South. Rep. 893. x 

38. BOUNDARIES — Surveyor — Testimony. On the 
question of the true boundary line of a given survey, 
one who assisted in making the survey may testify as 
to how it wae made,so that the court may trace the 
course of the surveyor, such evidence not contradicting 
the original field notes.— Smith v. Leach, 8. C. Tex., April 
17, 1888; 7S. W. Rep. 767. 

34. BILLS AND NOTES—Conditional Acceptance. A 
conditional acceptor of a draft must pay the same 
when the conditions are fulfilled.—Savannah, etc. R. Co. 
wv. Scheffelen, 8. C. Ga., April 9, 1888; 5S. E. Rep. 781. 

35. BILLS AND NOTES—Failure of Consideration—War- 
ranty Deed. In a suit by the payee on a note given 
in part payment for a homestead sold by the widow, a 
defense that she promised to get the signature of one 
of her children, which she failed to do, is demurrable, 
if it fails to allege the insolvency of allthe grantors in 
his warranty deed, and fails to allege that he was ignor- 
ant of the defect at the time of the purchase, or that 
there was then fraud on the part of the grantors.— 
Neyland v. Neyland, 8. C. Tex., Feb. 14, 1888; 78. W. Rep. 
651. 




















36. BILLS AND NOTES — Surety — Renewal. When 
one signs a note as surety, renewing a note wherein he 
was a joint maker, his estate upon his decease is liable 
for its payment.— Boyd v. Bell, 8. C. Tex., Feb. 14, 1888; 7 
S. W. Rep. 657. 

37. CARRIERS—Injuries—Sunday Law. In an action 
for personal injuries, received while traveling on 
Sunday on defendant’s railroad in Massachusetts, this 
court will follow the Massachusetts decisions, that no 
recovery can be had when the traveling was in violation 
of the State law.— Bucher v. Cheshire R. Co., U. 8. 8. C., 
March 19, 1888; § S. C. Rep. 974. 

38. CARRIERS—Limitation of Liability. When the 
bill of lading fixes the liability for loss of goods in con- 
sideration of a reduced rate, the higher rate being rea- 
sonable, and no advantage is taken, the stipulation will 
be upheld, though the loss of the goods wus due to the 
carrier’s negligence.—Louisville, etc. R. Co. v. Sherrod, 8. 
C. Ala., March 22, 1888; 4 South. Rep. 29. 

39. CARRIERS—Negligence — Misrepresentations. 
In an action against a common carrier for damages for 
negligence, it appeared that the shipper had represented 
that the goods were household goods, when, in reality, 
a part of them were jewelry and wearing apparel: Held, 
that the carrier was exempt from liability for the latter 
articles.—Charleston, etc. R. Co. v. Moore, 8.C. Ga., April 
4, 1888; 5S. E. Rep. 769. 

40, CARRIERS—Passengers—Conditicns of Carriage.—— 
A passenger’s return ticket was not stamped as required 
by its agent at Old Point, but was stamped by some one 














at Norfolk: Held, that evidence that the latter was the 
company’s authorized agent was admissible to show a 
waiver of the condition.— Taylor v. Seaboard, etc. R. Co., 
8. C. N. Car., March 19, 1888; 5S. E. Rep. 750. 

41. CARRIERS—Passengers—Freight Trains. When 
a railroad company takes passengers on its freight 
trains, it is bound to exercise reasonable care and dili- 
gence for their safety on leaving the train.—Smith v. 
Central R. g§ B. Co., 8. C. Ga., April 9, 1888; 5 S. E. Rep. 
772. 

42. CARRIERS—Passengers—Reduced Rates—Breach otf 
Contract. A person who has sold a large number of 
excursion tickets, is entitled to damages for the failure 
of the railroad to comply with its contract to carry an 
unlimited number of excursionists for a certain fare.— 
Houston, etc. R. Co. v. Hill, 8. C. Tex., Feb. 17, 1888; 78. W. 
Rep. 659. 

43. CHATTEL MORTGAGE—Conditional Sale. Where 
goods are sold and promissory notes are taken there- 
for, with power in the vendee to sell, and in case of sale 
on credit to turn over the notes received to the vendor, 
and if any of the original notes remained unpaid ten 
days after maturity to turn over the balance of the 
goods to the vendor and receive credit therefor, the 
title all the time remaining in the vendor, such contract 
is a mortgage, and the vendor cannot recover in trover 
against a purchaser from the mortgagor, under Ala- 
bama laws.— Dowdell v. Empire, etc. Co., 8. C. Ala., March 
22, 1888; 4 South. Rep. 31. 

44. COMPROMISE—Offers—Evidence.——Letters written 
in reply to an offer of compromise are not admissible in 
evidence, though they contain admissions of liability.— 
Kierstead v. Brown, 8. C. Neb., March 14, 1888; 37 N. W. 
Rep. 471. 

45. CONSTITUTIONAL Law — Oleomargarine. Act 
Penn, May 21, 1885, forbidding the manufacture or sale 
of oleomargarine, and imposing a penalty and a crim- 
inal prosecution for its violation, is constitutional.— 
Powell v. Pennsylvania, U. 8. 8. C., April 9, 1888; 8 8S. C. 
Rep. 992. 

46. CONTRACTS — Addition by Parol. Where, by 
a written contract, the lessee of a mill has the option to 
replace it, in case of its loss by fire, or to pay the differ- 
ence between its value and the insurance, parol evi- 
dence is admissible to show that he was to have the in 
surance money wherewith to rebuild it.—Cumming v. 
Barber, 8. C. N. Car., March 26, 1888; 5 S. E. Rep. 903. 

47. CONTRACT—Consideration—Equity. Equity will 
not relieve the makers of a note given for the purchase 
money of a newspaper for mere inadequacy of eonsid- 
eration, unless the inadequacy is such as to shock the 
conscience and of itself amount to fraud.—Jones v. 
Degge, 8. C. App. Va., 1888; 5 8. E. Rep. 799. 

48. CONTRACTS — Construction—Court and Jury. 
It is the duty of courts to construe contracts, but when 
their meaning is obscure and depends upon facts 
aliunde, the question of construction may be one of fact 
for the jury.—Coquillard v. Hovey, 8. C. Neb., March 14, 
1888; 37 N. W. Rep. 479. 

49. CONTRACT—Implied — Subcontractor.——The exist- 
ence of a written contract covering the whole subject- 
matter between the owner of a house and a contractor, 
will not prevent an implied contract by the owner to 
pay a subcontractor, employed by the original con- 
tractor, for work done and materials furnished by him. 
—Blount v. Guthrie, 8.C. N. Car., March 19, 1888; 5 8. E. 
Rep. 890; 

50. CONTRACTS—Interpretation—Parol Evidence. 
Where the language of a written contract is, on its face, 
ambiguous, the court will look at the surrounding cir- 
cumstances, their situation, the subject-matter and 
their acts under it, but not to their verbal declarations. 
—Heatherly v. Farmers’ Bank of Phillippi, 8. C. App. W. 
Va., Feb. 25, 1888; 5S. E. Rep. 754. 

51. CONTRACT—Written — Parol Evidence. Under 
Georgia law, an incomplete auctioneer’s memorandum 
of sale of land may be explained by showing the 
boundaries of the land referred to therein, and which 
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of the parties named was the owner and which the pur- 
chaser.— Mohr v. Dillon, 8. C. Ga., April 4, 1888; 5 S. E. 
Rep. 770. 

52. CouRTs—Jurisdiction — Another Court. A de- 
cree to be let in as a party to a partition proceeding 
and to have the sale decreed set aside, should be dis- 
missed when addressed to another court, than the one 
where the case is pending.—Grifin v. Birkhead, 8. C. 
App. Va., March 15, 1888; 5S. E. Rep. 685. 

53. COVENANT—Warranty—Breach. Plaintiff cove- 
nanted to convey by general warranty deed. Defend- 
ant had paid various liens on the land: Held, that 
plaintiff, in an action for possession, must allege and 
show his ability and willingness to convey the legal 
title by general warranty deed.— Rosenberger v. Bowen, 8. 
C. App. Va., March 29, 1888; 5S. E. Rep. 699. 

54. CRIMINAL LAW—Appeal—By State. When the 
defense is that the ordinance is null, the case involves 
a contest as to the constitutionality or legality of the 
fine, and, under the Louisiana constitution, the State 
can appeal from an adverse decision.—State v. Isabel, 8. 
C. La., March 26, 1888; 4 South. Rep. 1. 

55. CRIMINAL Law—Appeal—Weight of Evidence. 
The action of the trial court in overruling a motion for 
a new trial in a criminal case, will not be disturbed on 
the ground that the verdict is not supported by the evi- 
dence, when there is evidence to sustain the verdict.— 
Anderson v. State, 8. C. Fla., March 31, 1888; 3 South. Rep. 
884. 

















56. CRIMINAL Law — Arson — Crib. Under Texas 
law, one cannot be convicted of arson for burning up 
the materials of a crib after having torn it down.— 
Mulligan v. State, Tex. Ct. App., March 7, 1888; 7 8. W. 
Rep. 664. 

57. CRIMINAL Law—Burglary—Entry. A conviction 
for burglary by force is not supported by evidence which 
fails to show the manner of entry into the house, or 
that it was by force.—Jones v. State, Tex. Ct. App., March 
14, 1888; 7S. W. Rep. 669. 


58. CRIMINAL Law—Confessions—Accomplice. The 
confession of one is not evidence against another, made 
after the completion of the offense in which they were 
engauyed.— Anderson v. State, 8. C. Fla., March 31, 1888; 3 
South. Rep. 884. 


59. CRIMINAL Law—Continuance—New Trial.—When 
a defendant, on a trial for murder, asked a continuance 
for absent witnesses who saw the killing and would 
testify that he acted in self-defense, which was refused, 
and it appeared on the trial that such witnesses were 
present, though the State’s witnesses denied the self- 
defense: Held, that, under Texas law, the defendant 
was entitled to a new trial, the witnesses not having 
been summoned through accident.—McClure v. State, 
Tex. Ct. App., March 14, 1888; 7S. W. Rep. 667. 


60. CRIMINAL Law—Continuance—Reopening Case.— 
When a defendant, in a criminal case, seeks a continu- 
ance on account of an absent witness, and he does not 
wish to be cross-examined, he must make the affidavit 
that the witness is not absent by his procurement and 
the motion is not made for delay. The court can allow 
the State, in a criminal case, to reopen the case after 
the State’s counsel has make his opening argument.— 
Fogarty v. State, ~. C. Ga., April 9, 1888; 5 S. E. Rep. 782. 


61. CRIMINAL Law—Homicide—Res Gestz. Declar- 
ations of the deceased to his father, to the effect that 
defendant shot him, made fifteen or twenty minutes 
after the shooting, and as soon as the deceased vould 
speak, are admissible as part of the res geste.—Irby v. 
State., Tex. Ct. App., March 10, 1888; 7S. W. Rep. 705. 


62. CRIMINAL Law—Homicide—Self-defense.——When 
the evidence shows that the d d was fleeing, it is 














proper to instruct the jury that the defendant cannot 
be acquitted on the ground of self-defense, if he did not 
have reasonable ground to believe that he was in dan- 
ger of his life, or that serious bodily harm was about 
to be inflicted by the deceased.—AHumphries v. State, Tex. 
Ct. App. March 7, 1888; 78. W. Rep. 663. 





63. CRIMINAL Law—Homicide—Sudden Passion. 
When the evidence shows that the defendant and the 
injured willingly engaged in a mutual combat, neither 
intending to kill the other, and that defendant struck 
the blow complained of in «a passion produced by a se- 
vere blow from the other, an instrnction should be 
given that he would be guilty 6f manslaughter had the 
blow produced death, the charge being assault with in- 
tent to murder.— Williams v. State, Tex. Ct. App., March 
10, 1888; 78. W. Rep. 666. 


64. CRIMINAL LAW—Insanity—Special Plea. Where 
in a criminal case the defense is insanity at the time of 
trial, the Georgia practice is to file a special plea to that 
effect, and to try such plea by a special jury. Numerous 
instructions regarding insanity at the time of the com- 
mission of the offense were refused in this case.— 
Fogarty v. State, 8. C. Ga., April 9, 1888; 5S. E. Rep. 782. 


65. CRIMINAL LAw—Larceny—Presumption. It is 
error to charge that the law presumes one guilty of lar- 
ceny, if a joint possession is unexplained, the presump- 
tion being one of fact, not of law, and to be considered 
by the jury in connection with the other facts.— Young 
v. State, 8. C. Fla., March 19, 1888; 3 South, Rep. 881. 


66. CgIMInaL LAW—Murder—Circumstantial Evidence. 
The corpus delicti in a murder trial may be proved 
by any evidence which establishes the fact beyond a 
reasonable doubt.— Timmerman v. Territory, 8. C. Wush. 
Ter., Jan. 28, 1888; 17 Pac. Rep. 624. 


67. ‘CRIMINAL Law—Murder—Instructions. The in- 
struction ina murder trial that threats and previous 
difficulties are evidence tending to prove malice, does 
not invade the province of the jury.— Territory v. Scott, 
8. C. Mont. Jan. 21, 1888; 17 Pac. Rep. 627. 


68. CRIMINAL Law—Provoking Quarrel—Self-defense. 
In a murder trial an instruction that if the defend- 
ant used vulgar, violent language toward the deceased, 
and the decused therefore assaulted him, and was about 
to do him great bodily harm, then the deceased wus the 
aggressor, and the defendant could repel force by force, 
though it resulted in the deceased’s death, provided the 
defendant did not bring on the difficulty to give bim an 
opportunity to kill the deceased, is correct.—State v. 
McDaniel, 8. C. Mo., Nov. 14, 1888; 78. W. Rep. 634. 

69. CRIMINAL LAaw—Rape—Character of Prosecutrix.— 
In a prosecution of rape, evidence of particuiur acts of 
unchastity by the prosecutrix, not connected with the 
case on trial, are inadmissible.—State v. Campbell, 8. C. 
Nev., March 20, 1888; 17 Pac. Rep. 620. 

70. CRIMINAL Law—Sentence—City Charter. Un- 
der the charter of the city of Annistown, the muyor 
cannot sentenge an offendor to pay a fine und ulsu to 
work on the streets.—In re Ballen,S. C. Ala., March 22, 
1888; 3 South. Rep. 910. 

71. CRIMINAL Law—Voir Dire—Competency The 
court is not confined on the voir dire to the questions 
provided by the code. The decision of the triul judge 
upon the competency of jurors is not reviewable upon 
appeal.—Fogarty v. State, 8. C. Ga., April 9, 1888; 5S. E. 
Rep. 782. : 

72. CRIMINAL LAW—Witness—Impeaching. In a 
trial for murder, the estate can impeach its own witness 
testifying unfavorably, but it is error not to instruct 
that such evidence can be considered only for the pur- 
pose of affecting the witness’s credibility.— Williams v. 
State, Tex. Ct. App., Feb. 25, 1888; 7S. W. Rep. 661. 

73. CRIMINAL PRACTICE—Accomplice. A defendant 
may be convicted of a crime upon the testimony of an 
accomplice, but the jury should be instructed that such 
evidence should be received with great caution.— State 
v. Dana, 8. C. Vt., Oct. 15, 1887; 10 Atl. Rep. 727. 

74. CRIMINAL PLEADING — Indictment — Statute. 
Where the grand jury have failed to find an indictment 
for assault, and afterwards the party assaulted having 
died, an indictment for manslaughter for the same as- 
sault is not defective because brought without leave of 
the court, under New York statute.— People v. Warren, N. 
Y. Ct. App., March 20, 1888; 15 N. E. Rep. 880 
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75. CusToMs DuTIEsS—Change of Law. Goods on a 
vessel entered port June 80, 1883, and remaining there 
in charge of a customs officer, are dutiable under the 
act of March 38, 1883, although not entered in bond until 
July 7, 1883.—Hartranft v. Oliver, U. 8. 8. C., April 9, 1888; 
88. C. Rep. 958. 


76. DAMAGES — Injury — Proximate Cause. Plaint- 
iff’s intestate died of pneumonia, alleged to have been 
caused by injuries received in a railroad accident: Held, 
that if such injury caused the disease, or so aggravated 
it that death resulted therefrom, plaintiff is entitled to 
recover, unless death would have ensued from the dis- 
ease as an independent cause.—Louisrille § W. R. R. v. 
Jones, S. C. Ala., March 1, 1888; 3 South. Rep. 902. 

77. DAMAGEs—Tort. Where in action for a tort the 
defense is that the injury could be repaired for much 
less than the damages claimed by plaintiff: Held, that 
the only question for the jury was the amount of dam- 
ages to which the plaintiff was entitled.—McFadden v. 
Raush, S. C. Penn., April 9, 1888; 13 Atl. Rep. 459. 

78. DEED—Description—Sufficiency. A tax deed, 
which describes the land as 3,788 acres of the Martin 
Flores league, is void for insufficiency of description.— 
Tram L. Co. v. Hancock, 8. C. Tex., March 20, 1888; 78. W. 
Rep. 724. 

79. DEEDS — Mortgages — Parol Evidence. When 
there is evidence to show that an absolute deed was 
merely intended as a security for a debt, the question 
whether such an arrangement was made, is for the jury 
under proper instructions.— Uliman v. Jasper, 8. C. Tex., 
April 12, 1888; 7S. W. Rep. 763. 

80. DEEDS—Possession—Champertous Sale.—-When 
two patents for land conflict, and the owner of the 
junior patent is in possession, a sale of the land by the 
older patentee is champertous and void.—Bentley v. 
Childers, Ky. Ct. App., Murch 13, 1888; 7 S. W. Rep. 628. 

8]. DEED—Quitclaim—Bona Fide Purchaser. In 
trespass to try title, when the defendant claims through 
a quitclaim deed, the issue of a bona ffde purchaser is 
properly not submitted to the jury, though there is evi- 
dence tending to sustain that defense.—Tram L. Co. v. 
Hancock, 8. C. Tex., March 20, 1888; 7S. W. Rep. 724. 

82. DESCENT AND DIsTRIBUTION—Heir. Where the 
same person is administrator of the obligor and of the 
obligee of a bond, he may maintain an action against 
the heirs of the obligor forsuch sums as he could not 
appropriate as administrator.—Clark v. Holbrook, 8. J. 
C. Mass., March 3, 1888; 16 N. E. Rep. 410; 6 N. Eng. Rep. 
41, 

838. DESCENT AND DISTRIBUTION—Sale—Coliateral At- 
tack. A decree of sale of land by an administrator 
for distribution among the heirs, cannot be attacked 
collaterally by an heir bécause his name was omitted 
from the petition for sale.—Lyons v. Hamner, 8. C. Ala., 
March 22, 1888; 4 South. Rep. 26. 


84. DESCENT AND DISTRIBUTION — Statute — Widow— 
Probate Court. Probate courts in Rhode Island 
have authority to make allowance to widows, only in 
settling the accounts of executors and administrators, 
—Burroughs v. Knutton, 8. C. R. L., Jan. 14, 1888; 13 Atl. 
Rep. 108; 5 N. Eng. Rep. 875. 


8. DIVORCE — Alimony — Allowance on Appeal. 
Where a husband obtained a divorce for desertion, the 
character of the wife not being assailed, and it appear- 
ing she was a hard-working, economical woman, On ap- 
peal she was allowed certain counsel fees, temporary 
alimony and a division of. the costs.—Zdwards v. Ed- 
wards, 8. C. Ala.. March 22, 1888; 3 South. Rep. 896. 


86. DIVORCE — Condonation. Condonation is a 
good ground of defense in a suit for divorce on account 
of extreme cruelty.— Wiison v. Wilson, 8. C. R. I., Feb. 4, 
1888; 13 Atl. Rep. 102; 5 N. Eng. Rep. 682. 


87. EASEMENTS—Enforcement—Injunction. In an 
action to enjoin encroachment on aright of way, the 
evidence as to ownership and possession was confilict- 
ing and confused: Held, that the disputed facts should 
be submitted to a jury in a legal action. Newport, etc. R, 









































R. v. Fitzsimmons, Ky. Ct. App., March 8, 1888; 78. W. Rep 
699. 


88. EASEMENTS—Taxation. An easement appur- 
tenant to the land must be taxed with the land; ease- 
ments in gross must be taxed separately.— Winnipi- 
seogee, etc. Co. v. Town of Gilford, 8. C. N. H., July 15, 1887; 
10 Atl. Rep. 849. 


89. ELECTIONS — Injunctions. An injunction will 
not issue to restrain the holding of an election when the 
time therefor has passed before the application is de- 
termined.— McKinney v. County Commrs., 8.C. Fla., March 
30, 1888; 3 South Rep. 887. 


90. ELECTIONS — Officers —Mandamus.’ Mandamus 
lies to compel Officers, charged with the conduct of elec- 
tions and the ascertainment and promulgation of the 
results thereof, to perform specific ministerial duties 
imposed on them by law.—State v. Houston, 8. C. Lu., 
April 16, 1888; 4 South Rep. 50. . 

91. ELECTION—Review—Jurisdiction. The county 
court can inquire into the returns of county elections, 
though the complaint therefor is not sworn to by two 
qualified voters.— Nelms v. Vaughan, 8. C. App. Va., April 
5, 1888; 5S. E. Rep. 704. 

92. EMINENT DOMAIN—A ward—Appeal—Dismissal. —— 
When a railroad condemns land and deposits the 
amount of the award with the county judge, appeals, 
and subsequently dismisses the appeal, the land owner 
is entitled to interest on the award.—Berggrenv. Fremont, 
etc. R. Co., 8. C. Neb., March 14, 1888; 37 N. W. Rep. 470. 

93. EMINENT DOMAIN—Flowage. Where the right 
to flow is controverted, that right must be established 
before the appointment of commissioners. Hubbard 
v. Great Falls, etc. Co.,8. J. C. Me., Jan. 9, 1888; 12 Atl. 
Rep. 878; 5 N. Eng. Rep. 794. 

94. EMINENT DOMAIN—Indian Title—Treaties. The 
United States has the rigLt of eminent domain over the 
lands of the Cherokee Nation, which neither congress 
nor the treaty making power can barter away, which 
can only be exercised by congress, which cannot grant 
to another the power of saying when it shall be exer- 
cised, but may allow a railroad to enjoy the fruits of its 
exercise.—Cherokee Nation v. Southern K. R. Co.,U. 8. D. 
C. (Ark.), Feb. 2, 1888; 33 Fed. Rep. 900. 

95. EMINENT DOMAIN—Issues—Damages. When, in 
a condemnation suit, no issue is made except on the 
amount of damages, and the petition shows on its face 
the right of the plaintiff to condemn, the simple ques- 
tion presented is the amount of damages to be awarded. 
—Clarke v. Chicago, etc. R. Co.,8.C. Neb., March 14, 1888; 
37 N. W. Rep. 484. 

96. EMINENT DOMAIN—Notice—Life Tenant. Under 
South Carolina law, the consent of the life tenant in 
possession to a right of way for a railroad will pass the 
right of way, in which a railroad can claim only an 
easement.— Tutt v. Port Royal, etc. R. Co., 8. C. 8. Car., 
April 3, 1888; 5 S. E. Rep. 831. 

97. Equiry—Decree—Rehearing. It is error, after 
decree granted, to allow new parties at the next term 
to file a petition for a rehearing, they neither assigning 
any error in law nor averring newly-discovered evi- 
dence.— Roanoke N. B. v. Farmers’ N. B., 8. C. App. Va., 
March 8, 1888; 5 8. E. Rep. 682. 

98. Equiry—Practice —- Mistake — Fraud. Equity 
will only reform an instrument on the ground of fraud 
or mistake, it will not enjoin an action at law in which 
questions of fraud may be tried. Statements of evi- 
dence to be adduced do not constitute a statement of 
the case.—Fehiberg v. Cosine, 8. C. R. I., Feb. 18, 1888; 18 
Atl. Rep. 110; 5 N. Eng. Rep. 763. 

99. Eguiry—Replication—Decree. A decree cannot 
be set aside for want of a replication, when the objec- 
tion was taken by way of exceptions to the commis- 
sioner’s report, which wus overruled and the defendant 
afterwards took depositions, upon which in part the 
cause was heard.— Jones v. Degge, 8. C. App. Va., 1888; 5 
8. E. Rep. 799. 

100. EsTaATES—Fee Conditional—Married Women. 
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A conveyance to a married women and the natural heirs 
of her_body creates a fee conditional estate, which she 
could alienate, underjthe act of 1795.—Archer v. Ellison, 
8. C. 8. Car., March 14, 1888; 5 S. E. Rep. 713. 

101. ESTOPPEL—In Pais—Sale of Land. The owner 
of real estate, who stands by and allows another, who 
claims full power and authority to dispose of it, to sell 
the land to ani t purchaser, is estopped to assert 
his title against such purchaser.—Stone v. Tyree, 8. C. 
App. W. Va., Feb. 11, 1888; 5S. E. Rep. 878. 

102. EVIDENCE—Declaration—Adverse Possession.— 
Where a woman who is in possession of land declares 
that it is hers as. long as she lives, and that after her 
death it belongs to Mr. Miller: Held, that such declara- 
tion is admissible in evidence to rebut any presumption 
that she held adverseiy to Mr. Miller.—Miller v. Ternane, 
8. C. N. J., Nov. 7, 1887; 12 Atl. Rep. 136. 

103. EVIDENCE—Declarations—Hostile Claimant. 
The plaintiff claimed title from her father, and the de- 
fendant claimed title by adverse possession under a 
parol gift from the same person: Held, that the declar- 
ation of the latter before his death, tending to show 
that defendant’s title was permissive only, are inadmis- 
sible.— Geoghegan v. Marshall, 8. C. Miss., March 12, 1888; 
4 South. Rep. 63. 

104. EVIDENCE—Objections—Expert.——Circumstances 
stated under which evidence was held to be inadmis- 
sible because the witness was not shown to be an expert 
in the matter.—New Jersey, etc. Co. v. City of New York, N. 
Y. Ct. App., March 20, 1888; 15 N. E. Rep. 877. 

106. EVIDENCE—Res Gestx—Declarations. Declar- 
ations made by a person a short time after he was in- 
jured, as to how he came to get hurt, cannot be ad- 
mitted as part of the res geste.— Texas, etc. R. Co. v. 
Crowder, 8. C. Tex., March 13, 1888; 7S. W. Rep. 709. 

1066. EXECUTION—Notice—Irregularity. When lots 
are sold on execution against A, the sale is not vitiated 
because the notice thereof stated that they were levied 
on as the property of A’s wife.—Morris v. Hastings, 8. ©. 
Tex., Feb. 14, 1888; 78. W. Rep 649. 

107, EXECUTION — Supplementary Proceedings. 
After a restraining order issued in proceedings supple- 
mentary to execution, a discharge of a mortgage and 
surrender of notes secured thereby by the debtor, pend- 
ing an action to subject such notes to the satisfaction 
of a judgment, are ineffectual, under North Carolina 
law.— Rose v. Baker, 8. C. N. Car., March 26, 1888; 5 8. E. 
Rep. 919. 

1¢8. EXECUTION — Supplementary Proceedings — Affi- 
davit. The affidavit by a judgment creditor, under 
North Carolina laws, to obtain an examination of the 
debtor, though it alleges that the debtor unlawfully re- 
fuses to apply his property in satisfaction of the judg- 
ment, must also negative the existence of known prop- 
erty liable to execution.—Hackney v. Anington, 8. C. N. 
Car., March 19, 1888; 5S. E. Rep. 747. 

109. EXECUTORS—Appointment. Letters of admin- 
istration issued in the absence of an order therefor, 
signed by the judge or clerk, are void.— Wirt v. Pintard, 
8. C. La., March 5, 1888; 4 South. Rep. 14. ‘ 

110. EXECUTORS—Appointment—Previous Action. 
A petition for letters of administration de bonis non, will 
be refused when it appears an administrator has been 
appointed and no reference is made to such appoint- 
ment.—Ez parte Crafts, 8. C. 8. Car., March 21, 1888; 5 8S. 
E. Rep. 718. 

1ll. EXECUTORS—Community Property — Heirs. 
When the husband and survivor of the community dies 
without having administered the succession of 
his wife, of which he had the asufruct, his heirs being 
his wife’s heirs, the two successions may be settled and 
distributed in his succession alone. The heir, who ac- 
cepts the administration with the benefit of the in- 
ventory, may institute suits without making himself 
unconditionally liable for his ancestor’s debts.— Succes- 
sion of Lamm, 8. C. La., March 5, 1888; 4 South. Rep. 53. 

112, EXECUTORS—Paying Claim. Where the testa- 



































tor told his executor that he owed a debt and wished it 





paid, and the executor had ample proof of its justness, 
the executor is not responsible for submitting without 
resistance to a judgment for such debt.—Hallyburton v. 
Carson, 8. C. N. Car., March 26, 1888; 5 S. E. Rep. 912. 


113. EXECUTORS—Sale of Realty—Debts. The fail- 
ure of an executor to pay all debts against the estate 
out of the personalty before resorting to the realty, will 
preclude him from asserting title to land sold by him to 
pay debts and purchased by him.—Fortune v. Killebren, 
8. ©. Tex., April 10, 1888; 7S. W. Rep. 759. 


114. ExECUTORS—Trustees—Bond. A testator can- 
not bequeath personal property directly to a trustee 
without the intervention of an executor and thereby 
defeat the testamentary law of the State. A release by 
an executor of a debt due the estate, who has not given 
bond as required by the State law, is invalid, though 
the testator directed that the executor should act with- 
out giving bond.— Wall v. Bissell, U. 8. 8. C., March 19, 
1888; 8S. C. Rep. 979. 

115. EXECUTORS AND ADMINISTRATORS — Brokerage— 
Fraud. Payment of a legacy in stock by an exeeutor, 
who conceals from the legatee the fact that he (the ex- 
ecutor) receives a brokerage for such payment, is a 
fraud upon the legatee.—Appeal of Potter, 8. C. Err 
Conn., Feb. 7, 1888; 12 Atl. Rep. 513. 


116. EXECUTOR AND ADMINISTRATOR — Funeral Ex- 
penses. The estate of a married woman who dies is 
chargeable with her funeral expenses, and a proper 
allowance to her husband for his services as her ad- 
ministrator.— Moulton v. Smith, S. C. R. 1., Feb. 4, 1888; 12 
Atl. Rep. 891; 5 N. Eng. Rep. 761. 

117. EXECUTOR AND ADMINISTRATOR — Repairs. 
Where an executor has used the personal estate to re- 
pair the real property and to pay taxes thereon with 
the consent of the heirs and distributees, he is not lia- 
ble for such personal estate.—Appeal of Mackey, 8. C. 
Penn., April 9, 1888; 13 Atl. Rep. 464. 

118. EXPRESS COMPANIES — Licenses — Constitutional 
Law. The act requiring the agents of foreign ex- 
press companies doing business in Kentucky to first 
obtain a license, is constitutional.— Woodward v. Com., 
Ky. Ct. App., Dec. 17, 1887; 75. W. Rep. 613. 

119. FISHERIES—Oysters — Allotment.-——Under Vir- 
ginia laws, when one having a water-front has been 
assigned by an inspector a location for planting oysters, 
he is not entitled to another allotment.—Hurst v. Dulany, 
8. C. App. Va., 1888; 5S. E. Rep. 802. 

120. FRAUD — Mortgage. Circumstances stated in 
which a discharge of a mortgage was held to have been 
fraudulently obtained, and that the mortgagee was not 
estopped by the discharge.— Town of Woodbury v. Bruce, 
8. C. Vt., Nov. 9, 1887; 11 Atl. Rep. 52. 

121. FRAUDULENT CONVEYANCE—Bona Fide Debt. 
A bill to set aside a conveyance as a fraud on creditors 
is properly dismissed when the deed is absolute and in 
payment of a debt equal in amount to the value of the 
land.— Wood v. Moore, 8. C. Ala., March 22, 1888; 3 South. 
Rep. 912. 

122. FRAUDULENT CONVEYANCE — Knowledge of 
Grantee. When it is sought to set aside a convey- 
ance of a debtor as in fraud of his creditors, it must 
appear that the purchaser knew of the fraudulent in- 
tent of the debtor, or the circumstances required of him 
to know it.— Wood v. Elliott, Ky. Ct. App., March 10, 1888; 
78. W. Rep. 624. 

123. FRAUDULENT CONVEYANCE—Proof. When a 
subsequent creditor of a grantor assailsin a chancery 
suit his deed as voluntary and fraudulent, the grantor 
must prove the consideration, but the creditor must 
prove that the deed is fraudulent in fact.—Rogers v. 
Verlander, 8. C. App. W. Va., Feb. 4, 1888; 5 8. E. Rep. 847, 

124. FRAUDULENT CONVEYANCES— Rights of Grantee. 
A fraudulent grantee can have a sale of the prop- 
erty on execution against his grantor set aside by 
showing irregularities in the proceedings, and that it 
was sold for a grossly inadequate price.—Miller v. 
Koertge, 8. C. Tex. March 6, 1888; 78. W. Rep. 691. 
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125. GAMING— Indictment — Complaint. A com- 
plaint which sets forth that a person unknown kept a 
place for registering bets and selling pools on the re- 
sult of games of skill and endurance is sufficiently min- 
ute.—Commonwealth v. Ferry, 8. J. C. Mass., Feb. 28, 1888; 
15 N. E. Rep. 484. 

126. GARNISHMENT — Insurance. An insurance 
company cannot be garnished or held as trustee of the 
insured after the loss and before the preliminary proofs 
of the loss have been furnished.— Nickerson v. Nickerson, 
S. J. C. Me., Jan. 28, 1888; 12 Atl. Rep. 880; 5 N. Eng. Rep. 
798. 

127. GARNISHMENT—Judgment — Motion. A gar- 
nishee cannot move to dismiss an attachment or to set 
aside a judgment against the defendant, when his lia- 
bility as having property of the defendant in his hands 
is not finally determined and a new trial thereof is 
pending.— Merchants’, etc. Nat. Bank v. Haiman, 8. C. Ga., 
April 16, 1888; 5 S. E. Rep. 795. 

128. GARNISHMENT—Practice. Exceptions cannot 
be taken to a refusal of the court to reopen proceedings 
upon allegations of the defendant, made after the an- 
swer of the garnishee had been put in.—Dill v. Wilbur, 
8. J. C. Me., Dec. 22, 1887; 12 Atl. Rep. 545; 5 N. Eng. Rep. 
787. 

129. GARNISHMENT—Salary.——In Georgia, the monthly 
salary of one employed as an amanuensis, stenog- 
rapher and private secretary cannot be garnished.— 
Abrahams v. Anderson, 8. C. Ga., April 9, 1888; 58. E. Rep. 
778. 

130. GirTtT—Evidence. Where A deposited in bank 
$1,000 to the credit of B, who testified thut before his 
death A had said that that money was hers: Held, that 
her evidence, if believed, was sufficient to establish a 
gift.— Alger v. North, etc. Co., 8. J. C. Mass., March 6, 1888 ; 
15 N. E. Rep. 916. 

131. GUARDIAN—Removal—Orders. It is not error 
to embrace in one entry an order removing a guardian 
and requiring his settlement.— Thompson v. Hartline, 8. 
C. Ala., March 22, 1888; 4 South. Rep. 18. 

132. HIGHWAYS — Dedication—Deed. Construction 
of Rhode Island statutes, relative to the dedication of 
land for highways and the acceptance of deeds for such 
sland.—Gardiner v. Town of Johnston, 8. C. R. I., Jan. 28, 
1888; 12 Atl. Rep. 888: 5 N. Eng. Rep. 759. 

188. HiGHWAYS—Grading. One is not entitled to 
damages for injuries caused to his land by the grading 
and regrading of highways, where such grading and re- 
grading was necessary and contemplated in the layout. 
—O Rourke v. Bain, 8. C. R. 1., Nov. 25, 1887; 12 Atl. Rep. 
407. 

184. HOMESTEAD — Judgment — Alienation. A 
claimant of a homestead must own the property, must 
occupy it as a residence and must have a family de- 
pendent on him. Sosoon as these conditions cease a 
judgment declaring a homestead on proper showing 
will be declared avoided. Judicial mortgages against 
him lie dormant, but become executory against the 
property so soon as he sells it.— Denis v. Gayle, 8. C. La., 
March 26, 1888; 4 South. Rep. 3. 

135. HUSBAND AND WIFE—Ejectinent—Costs. In an 
action against a married woman to dispossess her of 
lands, no personal judgment, either for damages or 
costs, can be rendered against her.—Steed v. Knowles, 8. 
C. Ala., March 22, 1888; 3 South. Rep. 897. 

136. HUSBAND AND WIFE—Equity,. In equity, a di- 
rect conveyance from husband to wife will be upheld in 
New Hampshire.—Chadbourne v. Gilman, 8. C. N. H., July 
15, 1887; 10 Atl. Rep. 701. 


137. HUSBAND AND WIrE—Separate Estate—Charge. 
Under the constitution of South Carolina, a mar- 
ried woman cannot charge her separate estate by mort- 
gage to secure the debt of another.—Aultman § T. Co. v. 
Gibert, 8. C. 8. Car., March 28, 1888; 5 8. E. Rep. 806. 


1388. HUSBAND AND WIFE—Separate Estate—Liability, 
Under Alabama law, prior to February 20, 1887, 






































money received by u married woman from her father’s 





estate cannot be subjected to a debt decreed by the 
chancery court to be paid by her as a distributee of her 
grandfather’s estate.—Long v. Walker, 8. C. Ala., March 
22, 1888; 4 South Rep. 38. 


139. HUSBAND AND WIFE—Separate Estate—Protection. 
When a wife’s separate statutory estate is seized 
for her husband’s debt, for which he is her trustee, he 
may join her, in a sult in equity, to protect it from sale, 
though he has unsuccessfully interposed at law as her 
trustee to protect it, and has given a forthcoming bond. 
—Snedicker v. Boylston, 8. C. Ala., Feb. 28, 1888; 4 South. 
Rep. 33. 


140. INJUNCTION—A warding. Under Virginia laws, 
a county judge may award an injunction on a bill ad- 
dressed to the judge of the circuit court, and the after 
filing of the bill in the circuit court does not affect the 
validity of the injunction.— Rosenberger v. Bowen, 8. C. 
App. Va., March 29, 1888; 5 8. E. Rep. 697. 


141. INJUNCTION—Crime. Courts of equity will not 
interfere to prevent the commission of a crime, when 
no property rights are involved.—McGinnss v. Friedman, 
8. C. Idaho, Feb. 20, 1888; 17 Pac. Rep. 635. 

142. INSOLVENCY. Construction of Maine insolvent 
laws. An irregular payment by an insolvent to his 
creditor is prima facie evidence of fraud.—Mathews v. 
Riggs, 8. J. C. Me., Jan. 28, 1888; 13 Atl. Rep. 48; 5 N. Eng. 
Rep. 863. 

143. INSOLVENCY—Discharge. A discharge, in in- 
solvency proceedings, does not relieve the debtor from 
liability for back taxes.—Jnhabitants, etc. Co. v. Skillin, 8. 
J.C. Me., Dec. 21, 1887; 12 Atl. Rep. 543. 

144. INSOLVENCY — Statute. Under the ‘insolvent 
laws of Vermont, a debtor cannot be deprived of his 
discharge upon the ground that he did not keep proper 
books of account, unless that allegation is established 
by evidence as a substantive fact.—Jn re Howard, 8. C. 
Vt., Oct. 13, 1887; 10 Atl. Rep. 716. 

145. INSOLVENT—Discharge — Opposition. An op- 
position to an insolvent’s discharge does not require a 
citation to him. The law is constitutional. The charge 
is a civil one. The insolvent can testify for himself. 
The fraud is sufficientiy proved by showing that the 
insolvent obtained goods from one creditor under a 
false and fraudulent pretense.—Mayewski v. His Cred- 
itors, 8. C. La., Feb. 13, 1888; 4 South. Rep. 9. 

146. INSURANCE—Application — Agent. When the 
insured makes true statements as to the property in- 
sured, but the agent of the company wrote untrue an- 
swers in the application, the company cannot take 
advantage of it.— Williamson v. New Orleans I. Co., 8. C. 
Ala., March 22, 1888; 4 South. Rep. 36. 

147. INSURANCE—Conditions—W aiver. A provision 
in a policy, that there shall be no waiver of any of its 
conditions, unless indorsed thereon in writing, does not 
apply to those conditions to be performed after loss.— 
New Orleans I. Assn. v. Matthews, 8. C. Miss., March 12, 
1888; 4 South. Rep. 62. 

148. INTOXICATING LIQUORS—EX Post Facto Law. 
An ordinance, passed after the issuance of a license to 
sell intoxicating liquors, regulating such sales and pro- 
viding a penalty for its violation, is not ex post facto 
except as to acts done before its passage.—State v. 
Isabel, 8. C. La., March 26, 1888; 4 South. Rep. 1. 

149. INTOXICATING LIQUORS — Indictment. In an 
indictment for a single sale of intoxicating liquors, an 
uverment of former conviction is sufficient if it states 
that at a former term of the court the defendant had 
been convicted of the offense.— State v. Wyman, 8. J. C. 
Me., Jan. 28, 1888; 13 Atl. Rep. 47; 5 N. Eng. Rep. 859. 

150. INTOXICATING LIQUORS—Indictment. A former 
conviction of a sale of intoxicating liquors is not well 
averred in an indictment, if it is found before a certifi- 
cate of the decision has been received from the lower 
court.—State v. Conwell, 8. J. C. Me., Jan. 27, 1888; 13 Atl. 
Rep. 49; 5 N. Eng. Rep. 873. 

151. INTOXICATING LIQUORS—Indictment—Amendment 
—Statute. Under the laws of New Hampshire, an 
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indictment which, in its caption, misstates the year, is 
amendable. An indictment for keeping malt liquors 
for sale, under the statute, need not state that malt 
liquors are intoxicating.—State v. Jenkins, 8S. C. N. H., 
July 14, 1887; 10 Atl. Rep. 699. 

152. INTOXICATING LIQUORS—Pleading—Demurrer.—— 
An indictment which charges that defendant trans- 
ported intoxicating liquors from place to place with in- 
tent to have them sold in the county of Kennebec, is 
not sufficiently definite and is bad on demurre.—State v. 
Lashus, 8. J. C. Me., Dec. 12, 1887; 11 Atl. Rep. 604. 

153. INTOXICATING LIQUORS—Stutute.——Construction 
of Rhode Island statute relative to grog-shops, etc., 
which are declared a nuisance, Ruling as to indict- 
ments under those statutes.— State v. Brady, 8. C. R. L., 
Jan. 7, 1888; 11 Atl. Rep. 238. 

154. JUDGMENT—Injunction—Defense. When it is 
sought to enjoin a judgment because the plaintiff has a 
good defense to it, the alleged defense must be pleaded. 
—Chicago, etc. R. Co. v. Manning, 8. C. Neb., March 8, 1888 ; 
37 N. W. Rep. 462. 

155. JUDGMENT—Reopening—Practice. When a de- 
fendant not served moves to reopen a decree, a notice 
similar to certiorari must be served at least five days 
before action thereon is taken. The proper practice is 
to move to dismiss the petition and not to answer it. 
When the case is reopened, matters in support of the 
decree and against the answer should be urged by a 
supplemental bill.—Brown v. Brown, 8. C. Tenn,, Feb- 
ruary, 1888; 78. W. Rep. 640. 

156. JUDGMENT—Res Adjudicata. When a case has 
been tried and decided and no appeal taken, the con- 
clusions ‘arrived at by the triai judge must be taken as 
res adjudicata between the parties thereto and their 
privies.—Carr v. Hanckel, S.C. 8. Car., March 28, 1888; 5 
8. E. Rep. 818. 

157. JUDGMENT—Res Adjudicata—Notes. A sued B 
on one of several notes given for the purchase of a ma- 
chine. B alleged breach of warranty, damages and the 
existence of the other notes. B had judgment for a sum 
equal to the purchase price of the machine: Held, that 
A could sue on the remaining notes and B cannot, in 
such suit, set up any breach of contract by the plaintiff. 
—Know v. Peerless R. Co., 8. C. Neb., Mareh 14, 1888; 37 N. 
W. Rep. 465. 

158. JODGMENT—Res Adjudicata—Will. A decision 
of a court of competent jurisdiction, construing a will 
and declaring it to be the will of the testator, is conclu- 
sive in a new suit by the same complainant against the 
same defendants to have it declared not the will of the 
testutor.—Corpren v. Corpren, 8. C. App. Vu., 1888; 5S. E. 
Rep. 798. 

159. JUDICIAL SALES—Advance Bid.—When the court 
_refuses to accept an advunce bid of 30 per cent. over the 
price realized at the sale and confirms the sale, the de- 
cree will be reversed and a resale ordered.— Withers v. 
Coles, 8. C. App. Va., 1888; 5S. E. Rep. 673. 

160. JUDICIAL SALES—Advance Bid—Agreement. 
Where, at an auction sale, the representatives of less 
than half of the preferred liens agree to let the property 
be sold for $120,000, if the plaintiff will so bid, and to ask 
the court to confirm the sale in case an advance bid of 
$12,000 is made by a third party, it is proper for the court 
to refuse to confirm the sale. In such case, under Vir- 
ginia laws, any one aggrieved by such refusal may ap- 
peal.— Todd v. Gallego, etc. Co.,8.C. App. Va., March 8, 
1888 ; 5 S. E. Rep. 676. 

161. JUDICIAL SALES—Caveat Emptor. On a rule 
issued against a purchaser at a judicial sale, an aver- 
ment that the debtor had no title is no defense.— Wili- 
iams v. Glenn, Ky. Ct. App., March 8, 1888; 7 8. W. Rep. 
610. 

162. JUDICIAL SALES—Premature Order. A decree 
ordering the register to ascertain the amount due, and 
upon failure to pay to sell the defendant’s land, will not 
be reversed, when, after u report ofthe amount due, 





























163. JURISDICTION—Federal Courts—Record.— Where 
the record, in a suit broughtin a federal court, shows 
that the,complainants are citizens of the State where 
the suit is brought, but the citizenship of the defend- 
ants nowhere appears in the record, the case will be 
reversed on appeal, since such jurisdiction must always 
appear on the records.—Johnson v. Christian, U. $. 8. C., 
April 16, 1888; 8S. C. Rep. 989. 


164. JUSTICE OF THE PEACE — Appeal—Garnishment. 
Upon appeal from a justice’s judgment against a 
garnishee, the judgment and unsutisfied execution 
against the original debtor must be produced to enable 
the circuit court to give judgment against the garnishee. 
—WMiller v. Wilson, 8. C. Tenn., April 21, 1888; 7S. W. Rep. 
638. 





165. JUSTICES—Process — Judgments — Collateral At- 
tack. Under Texas laws, process from justices may 
be served by publication under the same rules govern- 
ing district courts. When publication of process was 
made for four weeks, but not twenty-eight days before 
the return day, judgments tuken by default at the next 
term, reciting that defendants have been duly and 
legally cited and served, cannot be ~ collaterally 
attacked.— Davis v. Robinson, 8. C. Tex., March 27, 1888; 7 
8. W. Rep. 749. 

166. LANDLORD AND TENANT—Purol Lease—Statute of 
Frauds. Where three parcels of land are leased by 
parol, of one of which the lessee is to take immediate 
possession, and is to take possession of the others that 
are stated at « certain future time, his possession ofthe 
first will not take the contract out of the statute of 
frauds as to the other two.— Myers v. Croswell, 8. C. Ohio, 
Feb. 21, 1888; 15 N. E. Rep. 366. 

167. LANDLORD AND TENANT — Subtenant. A sub- 
tenant is not liable to the original lessor forrent, unless 
by special ugreement.—Giddings v. Felker, 8. C. Tex., 
March 6, 1888; 7S. W. Rep. 694. 

168. LIBEL AND SLANDER—Letter to Wife. Under 
Virginia law, a letter sent to a neighbor’s wife, falsely 
intimating that she had invited the writer to meet her 
and proposing a private interview on a street corner by 
night, or in his office on Sunday, is actionable.— Rolland 
v. Batchelder, 8. C. App. Va., March 29, 1888; 5 8. BE. Rep. 
695. 
169. LIMITATION OF ACTIOns — Acknowledgment by 
Executrix. No paymenton account by a devisee, 
who subsequently became executrix, will remove the 
bar of the statute of limitations to charge the real estate 
of the deceased in the hands of his heir, when the de- 
ceased, who signed the bond on which suit was brought, 
had died 21 years before action was brought.—Gibson v. 
Lowndes, 8. Q. 8. Car., March 24, 1888; 58. E. Rep. 727. 

170. LimITaTIONS—Adverse Possession — Declarations. 
In an action for possession, the declarations of 
ownership of the defendant, made while in possession 
of the land as plaintiff's tenant, not made in plaintiff's 
presence, nor showu to have been brought to his 
knowledge, are not admissible to show adverse posses - 
sion to put in operation the statute of limitations.— 
Jones v. Pelham, 5. C. Ala., March 22, 1888; 4 South. Rep. 
22. 

171. LIMITATION—Promissory Note. An action on 
a promissory note can be maintained in Maine,if the 
period of which the statute of limitations has run is less 
than six yeurs, after deducting from that period the 
time during which the defendant. resided out of the 
State.— Palmer v. Morse, 8. J. C. Me., Nov. 30, 1887; 11 Atl. 
Rep. 601. 

172. Lis PENDENS — Subpcna — Chancery. The lis 
pendens, in a chancery suit, relates back to the service 
of the subpeena.—Stone v. Tyree, S.C. App. W. Va., Feb. 
11, 1888; 5S. E. Rep. 878. 


173. MARITIME LIENS—Negligence—Personal Injuries. 
——A laborer, who sought employment, went on board 
of a ship three hours before it was ready to commence 
loading, and was injured by a falling derrick, concern- 
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the warning, not then having got on board. It was the 
custom to employ laborers on the wharf: Held, that 
both were in fault and the damages, which were con- 
fined to expenses and loss of time, were divided.— The 
Eddystone, U. 8. D. C. (Va.), Dec. 14, 1887; 33 Fed. Rep. 
925. 


174. MASTER AND SERVANT—Coemployees.—A brake- | 


man On one train injured by the carelessness of em- 
ployees of the same master on another train, cannot 
sue the master therefor.—Mc Master v. Illinois C. R. Co., 
8. C. Miss., Feb. 27, 1888; 4 South. Rep. 59. 

175. MASTER AND SERVANT—Evidence. In an action 
for injuries received in a mill, It is competent to receive 
evidence of the custom of the will in the matter of one 
employee discharging the duty of another, while the 
latter was temporarily absent.—Hoar v. Abbott, 8. J. C. 
Mass., March 2, 1888; 15 N. E. Rep. 659; 5 N. Eng. Rep. 803. 

176. MASTER AND SERVANT — Negligence — Minor. 
Where a winor, on his first trip, is killed, caused by a 
signal given by the conductor, who could not see the 
position of affairs, the company is liable.—Johnson v. 
Richmond, etc. R. Co., 8. C. App. Va., April 5, 1888; 5 S. E. 
Rep. 707. 

177. MASTER AND SERVANT—Subcontractor. A sub- 
contractor who is injured by working at night, is not 
entitled to damages from his employer if he was not 
obliged by his contract to encounter the risks.—Murphy 
v. Greeley, 8. J. C. Mass., Feb. 29, 1888; 15 N. E. Rep. 654; 
5 N. Eng. Rep. 751. 

178. MINES — Contract to Mine — Breach. One in 
possession of a mine under a contract to mine so much 
rock each year, until the mines are exhausted, cannot 
discontinue work and refuse to deliver up possession 
after notice served on him, though he may sue for 
breach of contract.— Wando P. Co. v. Gibbon, 8. C, 8. Car., 
April 3, 1888; 5S. E. Rep. 837. 

179. MInEs—Lease—Assignment. A deed author- 
izing skilled miners to raise ore, and to use the land so 
long as they deem it worthy of searching for minerals, 
is a mere lease, and is not assignable, their personal 
skill being contracted for.—Hodgson v. Perkins, 8. C. App. 
Va., April 5, 1888; 5S. E. Rep. 710. 

180. MORTGAGE—Agreement—Satisfaction. A sec- 
ond mortgagee received certain bonds for the mort- 
gagor, agreeing to puy off both mortgages: Held, that 
the agreement operated as a satisfaction of the secona 
mortguge.— Bean v. Bean, 8. C. 8. Car., April 3, 1888; 5 8. 
E. Rep. 827. 

181. MORTGAGES—Subsequent Advances—Notice. 
A mortgage providing for future advances will protect 
such advances as against purchasers with notice of the 
mortguge.—Freiberg v. Magale, 8. C. Tex., Feb. 24, 1888; 
78. W. Rep. 684. 

182. MUNICIPAL CORPORATIONS—Indebtedness—Tuaxa- 
tion. A city may levy any tax necessary to pay the 
interest of, und provide a sinking fund for its debts, 
which existed at the adoption of the State constitution, 
though its churter limits its taxing power to two per 
cent. ad valorem.—Voorhies v. City of Houston, 8. C. Tex., 
March 23, 1888; 7S. W. Rep. 679. 


183. MUNICIPAL CORPORATIONS—Insurance—License— 
Taxation—Statute. Construction of Pennsylvania 
statutes relutive tu taxes imposed upon, and licenses 
Yequired from insurance cowpanies, and agencies by 
municipal curporations.—#tna, etc. Co. v. City of Read- 
ing, 8. C. Penn., Murch 26, 1888; 13 Atl. Rep. 451. 


184. MUNICIPAL CORPORATIONS — Markets. The 
constitutionality and legality of the’ private market 
































* ordinance of New Orleans have been often sustained.— 


Gossigi v. City of New Orleans, 8. C. La., Murch 26, 1888; 
4 South. Rep. 15. ” 7 

185. MUNICIPAL CORPORATIONS — Nuisance. The 
threatened violation of ’n ordinance régulating the 
erection of buildings, will not be restrained by ihjune- 
tion, unless such violation would create u nuisance.— 
Mayor, ¢tc. v. Smyth, 8. C. N. H., July 15, 1887; 10 Atl. Rep. 
700. aid 








186. MUNICIPAL CORPORATIONS—Public Improvements 
—Injunction. A citizen cannot enjoin a city from 
erecting a building upon a public square, unless he is 
injured in some way peculiar to himsnif.—City of Antonio 
v. Stamburg, 8. C. Tex., March 23, 1888; 78. W. Rep. 754. 

187. NEGLIGENCE. Circumstances stated under 
which it was held that there was not sufficient evidence 
to establish a charge of negligence against the defend- 
ant.—Kelly v. New York, etc. Co., N. Y. Ct. App., March '20, 
1888; 15 N. E. Rep. 879. 

188. NEGLIGENCE—Contributory Negligence—Jury.— 
Circumstances stated, under which it was held to be a 
question for the jury, whether a person who had been 
killed by the ulleged negligence of the defendant rail- 
road company had been guilty of contributory negli- 
gence.—Maguire v. Fitchburg, etc. Co., 8. J. C. Mass., 
March 5, 18r8; 15 N. E. Rep. 904. 

189. NEGLIGENCE — Contributory Negligence — Non- 
Suit. A nonsuit is improperly ordered when the 
evidence shows that the opening through which the 
plaintiff fell was directly in the doorway through which 
he must pass to go to the loft, he having no knowledge 
of the opening, and this, although the evidence did not 
show that it was dark enough for him to have hada 
lantern.— Maguire rv. Little,8. C. R. I1., Dee. 17, 1887; 13 Atl. 
Rep. 108; 5 N. Eng. Rep. 666. 

190. NEGLIGENCE—Dangerous Premises—Visitor. 
Where plaintiff went to defendant’s mill on his own 
business, and asking to see an employee, was directed 
into the oil room, and went into another room to search 
for him, and stepping on a pile of seed, his fuot sank 
down into an ordinury seed conveyor, and was injured: 
Held, that negligence by defendant was not shown.— 
Galveston O. Co. v. Morton, 8. C. Tex., March 27, 1888; 7 8. 
W. Rep. 756. 

191. NEGLIGENCE—Evidence—Dangerous Occupution. 
An employee rolling wheels down an incline plune. 
was injured by other wheels rolling on him: Held, that 
evidence that the superintendent had been warned to 
station a man to guard against such accidents was ad- 
missible to show the employer’s negligence.— Savannah, 
etc. R. Co. v. Goss, 8. C. Ga., April 9, 1888; 58. E. Rep. 
771. , 

192. NEGLIGENCE—Railroads—Contributory.——Plaint- 
iff, who knew there was much bumping and jolting in 
coupling a mixed freight and passenger train, was 
thrown back and injured by a jar in coupling while sit- 
ting on the arm of hisseat: Held, that he was guilty of 
contributory negligence.—Smith v. Richmond § D. R. R., 
8. C. N. Car., March 26, 1885; 5S. E. Rep. 896. 

198. NEGLIGENCE—Railroads—Trespass.—aA _ railroad 
company is not liable for the killing by its cars of a 
trespasser on its track, unless its servants saw hiin on 
the track and failed to use due diligence to prevent the 
train from running over him.—alveston, etc. R. R. v. 
Ryon, 8. C. Tex., Feb. 21, 1888; 7S. W. Rep. 687. 

194. NEGOTIABLE INSTRUMENT—Fraud. For acred- 
itor who has a judgment against a husband, on a judg- 
ment note ex ted by husband and wife, to induce the 
wife immediately after the death of the husband, to ex- 
ecute unother judgment note for the same debt is not 
such a fraud as will invalidate the note.— Blee v. Giltinan, 
8. C. Penn., Feb. 6, 1888; 12 Atl. Kep. 479. 

195. NEW TRIAL—Practice. A verdict will be set 
aside by the trial court, and a new trial granted if it 
uppears that the jury labored under a mistake, or were 
unduly biased.— Thayer v. Eaton, 8. J. C. Me., Jan. 16, 
1888; 12 Atl. Rep. 879; 5 N. Eng. Rep. 793. 

196. NUISANCE. Sliding in a public street is not per 
se unlawful or a public nuisance; a declaration is not 
sufficient which makes no other charge.—Jackson v. 
Castie, S. J. C. Me., Jan. 28, 1888; 18 Atl. Rep. 49; 5N. Eng. 
Rep. 857. 

197. NUISANCE — High way—Commissioners. ——W here 
commissioners authorized to build a bridge in doing so 
closed, by an abutment, u public highway, they are not 
persouully liable in dumages therefor, although the 
proceedings to close the highway was irregular, the 
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abutment not being a public nuisance.—Sullivan v, Webd- 
ster, 8. C. B. I., Dec. 9, 1887; 11 Atl. Rep. 771. 

198. OFFICE AND OFFICERS—Statute. Persons ap- 
pointed by the governor of Rhode Island to discover 
frauds relating to the treasury of that State, are not 
officers within the meaning of the statute, Pub. Stut. R. 
L., ch. 23, §5.—In re Investigating Commission, S. C. K. L., 
October 5, 1887; 11 Atl. Rep, 429. 

199. OFFICIAL BOND — Statute. Construction of 
Rhode Island statute relative to official bonds. When 
the statute fixes the amount of the bond, the sufficiency 
of the sureties only can be inquired into.— Briggs v. Hop- 
kins, 8. C. R.1., Jan. 21, 1888; 13 Atl. Rep. 109; 5 N. Eng. 
Rep. 875. 

200. PARTIES—Death—Survivors. Pending an uc- 
action on an indemnifying bond given to plaintiffs, as 
sureties on a sheriff's bond, certain of the plaintiffs 
died: Held, that the action could proceed in the names 
of the survivors.—Beckham v. Dundan, 8. C. App. Va., 
March 22, 1888; 5 S. E. Rep. 690. 

201. PARTITION—Adverse Possession—Probate Court. 
Where a party has been in adverse possession of 
land for fourteen years by deed from one who thought 
he had a right to convey, the probate court has no jur- 
isdiction, under Alabama law, of a suit for partition.— 
Ballard v. Johns, 8. C. Ala., March 22, 1888; 4 8. W. Rep. 
24. 

202. PARTITION — Bond — Judgment. A judgment 
upon a bond given to indemnify other parties in a par- 
tition, is not a bar to further proceedings on the bond if 
the judgment is only partiul, and for a small part of the 
oblisor’s liability.— Appeal of Leibert, &. C. Penn., April 9. 
1888; 13 Atl. Rep. 461. . 

208. PARTNERSHIP — Notice to Third Varties. A 
agreed to furnish a room and groceries for 1 sujoon, B 
agreeing to run it in his own name, and they were to 
share the profits. C sold them goods, regarding A as 
the head of the firm, charging the goodstob: Held, 
that as regards C, A and B are partners.—Howe v. Du- 
poyster, Ky. Ct. App., March 13, 1888; 78. W. Rep. 627. 

204. PARTNERSHIP — Sealed Contract —Limitations.— 
A sealed contract signed in the firm name, does not au- 
thorize a suit thereon against an individual partner, 
nor does it bind the firm when made by one member 
thereof, unless with authority from his partners. If it 
is good as a parol contract of the firm, it is subject to the 
statutory law of three years.— Burwell v. Linthicum, 8. C. 
N. Car., March 12, 1888; 5 8. E. Rep. 735. 

205. PARTNERSHIP—Surviving Partner. Where the 
surviving partner continues the business without any 
special agreement to that effect, the representatives of 
the deceased may, at their election,demund either a 
share of the profits of the business or interest on their 
share.— Robi v. Simmions, 8. J. C. Mass., Feb. 29, 1888; 
15 N. E. Rep. 558; 5 N. Eng. Rep. 743. 

206. PATENTS—Hair Crimpers—Prior Use. Letters 
patent 218,300 for improvement in hair crimpers, issued 
to William Mills and Christian H. Hershey, are void on 
account of prior use.—Hershey v. Blakesley. U.S. C. C. 
(Conn.), Feb. 22, 1888; 33 Fed. Rep. 922. 

207. PATENTS — Harvesters. — Letters patent 74,342, to 
Alvaro B. Graham for an improvement in harvesters, 
are valid, and areinfringed by defendant’s device, which 
consists of substituting a ball and socket joint fora 
swivel joint.—Graham v. Plano M. Co., U.8. C.C. (Ill.), 
Feb. 20, 1888; 338 Fed. Rep. 917. 

208. PATENTS — Post office Boxes. The first and 
second claims of reissued letters patent 8,783 to plaint- 
iff, as assignee of Silas N. Brooks, administrator of 
Linus Yale, Jr., for improvement in post-office boxes, 
are not infringed by a series of boxes having their metal 
front fastened to the wood-work by weans of flanges 
and screws, where such screws attaching the frames to 
the wood-work-do not attach them toeach other.— Yale 
L. M. Co, v. James, U. 8. 8. C., April 9, 1888; 88. C. Rep. 
967. 

209. PaYMENT—Written Contract—Parol Change. 



































A change in a written contract as to the medium of pay - 





ment in whole or in part, may be made by parol, and if 
such payment be made and accepted, equity will treat 
the written contract as fully performed. Jones v. 
Grantham, 8. C. Ga., March 23, 1888; 5 8. E. Rep. 764. 


210. PLEADINGS—Allegations—Conclusions of Law.— 
Allegation; that defendant is wrongfully in possession, 
and that plaintiff is entitled to the immediate posses- 
sion of said premises, are conclusions of law, und not 
statements of facts.— Tutt v. Port Royal, etc. R. R., 8. C. 
8. Car., April 3, 1888; 5 S. E. Rep. 831. 


211. PLEADINGS — Amendment. Where a general 
denial is defective, the court may, in its discretion, 
allow an amendment.—Hain v. Kerwin, 8. J. C. Mass., 
March 2, 1888; 15 N. E. Rep. 657; 5 N. Eng. Rep. 806. 


212. PLEADING—Amendment, Where after default 
the declaration is materially amended, the defendant 
may Plead insianter to the matter of amendment with- 
out paying costs, and his right to amend such plea is 
yoverned by the law applicable to amending pleadings. 
—Jones v. Grantham, 8.C. Ga., March 23, 1888; 5S. E. Rep 
rit 3 

213. PLEADINGS—Contract— Waiver. A replication 
stated that defendant agreed to waive the defense of 
the statute of limitations,if the plaintiff would open 
matters and pay an agreed sui to defendant, which 
was done: Held, that the replication alleged a suffi- 
cient consideration for the defendant’s new promise.— 
Green v. Seymour,S. C. Vt., Jan. Term, 1887; 12 Atl. Rep. 
206. 

214, PLEADING—Demurrer—Answer. If a defend- 
ant demurs to a bill, and at the same time answers the 
whole bill, the demurrer is overruled by the answer.— 
Appeal of Barbey, 8. C. Penn., March 26, 1888; 13 Atl. Rep. 
451. 

215. PLEADING — Equity — Partnership—Denial. In 
a suit in chancery, a bill against partners should allege 
their full names, or that they cannot be ascertained. 
Defendants should be excused from answering or de- 
murring tillthatisdone. Complainant is entitled to 
have all his allegations which are controverted, an- 
swered specifically and separately.—Rogers v. Ver- 
lander, S C. App. W. Va., Feb. 4, 1888; 5 8. E. Rep. 847. 

216. PLEADING—Frauds—Statute of—Burden of Proof. 
Where in an action on a contract of employment 
the defendant pleads the statute of frauds, the plaintiff 
must prove a contract without the statute.—Jonas v. 
Field, 8. C. Ala., Feb. 28, 1888; 3 South. Rep, 893. 

217. PLEADING—Master and Servant. A complaint 
which does not aver that the defects from which the 
servants were injured were unknown to him, or were 
dangerous, is demurrable.— Whalan v. Whipple, S.C. R.1., 
Nov. 19, 1887.; 13 Atl. Rep. 107; 5 N. Eng. Rep. 665. 

218. PLEADING — Nu! Disseizin — Evidence. Under 
the plea of nul disseizin, the defendant controverts the 
demandant’s title. Evidence will not be admitted ex- 
cept as to the question of title.—Perkins v. Eaton, 8. C- 
N. H., July 15, 1887; 10 Atl. Rep. 704. 

219, PLEADINGS—Splitting Cause of Action—Demurrer. 
——Where the petition sets forth one cause of action 
as two, the plaintiff should be allowed to recover so far 
as the pleadings will warrant, and a demurrer to the 
whole complaint should not be sustained.—strange v. 
Manning, 8. C. N. Car., March 26, 1888; 5 8. E. Rep. 900. 

220. PRACTICE—Harmless Errors—Exclusion of Evi- 
dence. A new trial will not be granted for errors at 
the trial which could not have prejudiced the losing 
party. Inorder to predicate an error upon the sustain- 
ing of an objection to a question put to his own witness, 
the party must make an offer to prove the fact sought 
to be elicited.—Hamilton v. Ross, 8. C. Neb., March 14, 1888; 
37 N. W. Rep. 467. 

221. PRATICE — New Trial. A new trial without 
costs will be granted upon affidavit of the counsel of 
mistake in fact, and that the party had a good defense. 



































—Donnelly a. McAdams, 8. C. R. 1., Dec. 15, 1887; 13 Atl. 
Rep. 108. 
222. PRACTICE—New Trial—Discretion. When the 
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evidence is so nearly balanced that a verdict might 
have been for either party, the granting of a new trial 
will not be reversed on appeal.—Meinhard v. Mullin, 8. 
C. Ga., Murch 21, 1888; 5 S. E. Rep. 792. 

223. PRACTICE—Trial—Findings—Nunc pro Tunc. 
When a court orders a judgment at the conclusion of a 
trial, but forgets to file its conclusions of fact and law, 
as required by statute, it may do so afterwards nunc pro 
tunc.—Swanstrom v. Marvin, 8. C. Minn., April 30, 1888; 37 
N. W. Rep. 155. ° 

224. PRACTICE—Rehearing. A rehearing in ques- 
tions of law is matter of discretion with the court, but 
this discretion must be liberally exercised in favor of 
rehearing.—Shepard v. Taylor, 8. C. R.1., Feb. 18, 1888; 
13 Atl. Rep. 105; 5 N. Eng. Rep. 876. 

225. PRINCIPAL AND AGENT—Delegation of Power.—— 
A special agent, acting by virtue of a power of attorney 
to sell and convey certain real estate,cannot employ 
a broker in the matter and give him a right of action 
for his compensation against the principal.—Jenkins v. 
Funk, U. 8. C. C. (Penn.), Feb. 11, 1888; 33 Fed. Rep. 915. 

226. PRINCIPAL AND AGENT—Joint Liability ——Where 
the defendants contract to pay defendant commissions 
for the sale of land, is either his individual contract, or 
a joint contract with that of the other owners, an in- 
struction that the defendant is only liable for his share 
of the commission to the extent of his interest is prop- 
erly refused.—Mousseau v. La Roche, 8. C. Ga., April 9, 
1888; 5 S. E. Rep. 780. 

227. PRINCIPAL AND AGENT—Liability of Agent. A 
party employed an agent to enter at the custom house 
his sugars arriving there, and to sell them afterwards. 
He instructed the agent to appeal from an illegal ex- 
action of customs, and to attend to all cases thereof as 
fast as they arose, which the agent agreed todo: Held, 
that the agent was responsible to him for damages sus- 
tained by failing to enter suit in such cases within the 
time allowed.—Boweman v. Rogers, U. 8. 8. C., March 19, 
1888; 8 S. C. Rep. 986. : 

228. PRINCIPAL AND SURETY—Ofiicial Bonds—Liability. 
—-Sureties on the bond of an officer cannot claim their 
discharge from liability, because other officers have 
neglected the duties imposed on them by law. In a suit 
against a defaulting tax-collector, certified extracts 
from the books of the auditor of prblic accounts show 
ing the condition of his account witb the State, are ad- 
missible as prima facie evidence. The sureties are not 
discharged when the principal has paid in his collec- 
tions nade during the term of their bond on his account 
for former years, such action is a breach of the condi- 
tions of their bond.—State v. Powell, 8. C. La., March 26, 
1888; 4 South Rep. 46. ‘ 

229. PUBLIC LANDS—Locating Certificates, Under 
Texas law, the holder of a land certificate, which has 
been located on landin part appropriated by an older 
claim, can only lift or float so much of the certificate 
as covers the land in conflicts.—Adams § Houston, etc. R. 
R., 8. C. Tex., March 16, 1888; 7S. W. Rep. 729. 

230. PUBLIC LanDS—Railroad Grants—Title Conveyed. 
Act of Congress July 1, 1862, granted the legal title 
in presenti to all the lands included in the grant to the 
Central Pacific R. R., whether surveyed and selected or 
not.— Tarpey v. Deseret S. Co., 8. C. Utah, Feb. 18, 1888; 17 
Pac. Rep. 631. 

231. PUBLIC LAxps— Texas Homestead Entry. 
Where a party applied for land as a homestead dona- 
tion, and made some improvements on it, but neither 
he nor his assignee ever lived on it or caused a survey 
thereof to be made in the time required by law: Held, 
that all their rights therein were lost.— Garrett v. Weaver, 
8. C. Tex., April 13, 1888; 75. W. Rep. 766. 

232. RAILROADS — Lease — Obligations. A railroad 
corporation is not reliéved from the obligations im- 
posed by its charter by the lease of its road to another 
company.—Harmon v. Columbia, etc. R. R., 8. C. 8. Car., 
April 3, 1888; 5S. E. Rep. 835. 

233. RAILROADS — Regulation—Crossings. The act 
of 1887, requiring railroads at their own expense to make 





























crossings, outside of inclosures, every mile and a half 
on demand, is void as to railroads -which had already 
secured an unconditional right of way and had fenced 
their track.—Gul/, etc. R. R. v. Ellis, 8. J. Tex., March 20, 
1888; 78. W. Rep. 722. 


234. RAILROADS — Regulation— Farm Crossings. 
The act of 1887 requiring railroads to make farm cross- 
ings within the inclosure of private individuals is void 
as to those railroads which have already secured an 
unconditional right of way, and have fenced their 
tracks.—Gul/, etc. R. Co. v. Rowland, 8. C. Tex., March 20, 
1888; 78. W. Rep. 718. 


235. RAILROAD COMPANIES — Trustees — Liability. 
A railroad company, chartered in Virginia, is liable for 
injuries sustained by the negligent operation of its road, 
though trustees selected by it in a deed of trust have 
been by it put in possession of its property.—Acker v. 
Alexandria, etc. R. Co., 8.C. App. Va., March 22, 1888; 5 
S. E. Rep. 688. 

236. REFERENCE — Consent. A legatee claiming 
certain property by gift causa mortis, having consented 
to a reference, cannot, under South Carolina, claim to 
have the issued tried by a jury.— Trenholm v. Morgan, 8. 
C. 8. Car., March 21, 1888; 5 8. E. Rep. 721. 

237. REMOVAL OF CaUSEs — Citizenship. In an 
action brought in the State court by a non-resident 
against a resident and a non resident, the cause cannot 
be removed to the federal court on the application of 
the non-resident defendant, under the act of congress 
of March 3, 1887.—McNeal P. § F. Co. v. Howland, 8. C. N. 
Car., March 19, 1888; 5 8S. E. Rep. 745. 

238. REMOVAL OF CAUSES—Remanding. When a 
cause is, without cause, removed from the State to the 
federal court, and dismissed by the latter for want of 
jurisdiction, no formal order of relinquishment is nec- 
essary to enable the State court to resume its proceed- 
ings.—Selligson v.. Texas T. Co., 8. C. Tex., March 9, 1838 ; 
78. W. Rep. 708. 

239. REMOVAL OF CAUSES — Separate Controversy — 
Aliens—Adverse Interest. An action on a partner- 
ship obligation is not separable so as to give a right of 
removal on the ground of citizenship. Aliens have not 
now the right to remove a separate controversy into 
the federal court. In a suit for damages caused by im- 
ported cattle, brought against the importer and the 
purchaser, who has assumed the liability, the importer’s 
interest is not adverse to the purchaser, so as to classify 
him as a plaintiff and thereby allow a removal of the 
cause for citizenship.— Woodrum v. Clay, U. 8. C. C. 
(Kan.), Feb. 21, 1888; 33 Fed. Rep. 897. 

240. REPLEVIN—Depreciation of Property—Value.—— 
Where the defendant succeeds in a replevin suit, the 
defendant can recover on the replevin bond, under 
Maine laws, for depreciation in the property between 
the taking and the judgment, when he did not have 
judgment therefor in the replevin suit. A special find- 
ing in the replevin suit by the jury as to the value ofthe 
property at the taking is conclusive against the defend- 
ants in the suit on the replevin bond. When the re- 
plevin bond and the writ in the replevin suit recited the 
value of the property, the defendants, ina suit on the 
bond, are estopped to prove the value to be less, but 
the plaintiff may prove it was greater.— Washington I. 
Co. v. Webster, U. 8. 8. C., April 2, 1888; 8S. C. Rep. 947. 

241. REPLEVIN—Possessory Warrant — Bond—Certio- 
rari. A defendant, in a possessory warrant case, in 
whose peaceable and lawful possession the property 
was found, is not required, under Georgia law, to give 
bond, when the judge or justice causes the property to 
be delivered to him. In certiorari, in a possessory war- 
rant case, the judge may remand the case or give final 
judgment, under Code Ga., § 4.40.— Bush v. Rawlins, 8. C. 
Ga., March 26, 1888; 5 8. E. Rep. 761. 

&2. REPLEVIN—Promise by Claimant.—— Where plaint- 
iff had seized the crop of his debtor, which one of the 
defendants claimed, the plaintiff cannot show that de- 
fendant agreed to let him have three of the bales of 
cotton, when they have not been identified and sep- 
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arated.—Mc Daniel v. Alien, 8. C. N. Car., March 19, 1888; 
58. E. Rep. 737. 

243. RIPARIAN RIGHTS—Mills.———One who has a mill 
dam is obliged to vent the water so that itcan be used 
by those below, and is not liable to a riparian proprietor 
above for loss of ice crop in consequence thereof.— 
Stevens v. Kelley, 8. J. C. Me., Jan. 25, 1888; 13 Atl. Rep. 45; 
5 N. Eng. Rep. 871. 

244. SaLE—Auction. An auctioneer cannot act for 
both parties, or accept his own bid for a buyer without 
the knowledge of the seller.— Rendall v. Lautenb 
C. R. L., Feb. 18, 1888; 13 Atl. Rep. 100; 5 N. Eng. Rep. 779. 

245. SaLE—Conditional—Agreement to Return. A 
purchased a sewing machine on deferred payments, 
agreeing that in case of default the vendor might retake 
it und enter his premises for that purpose, using neces- 
sary force: Held, that an agent was not justified in 
assaulting the vendee’s wife and holding her while an- 
other agent removed the machine on default of pay- 
ment.—Frederickson v. Singer M. Co., 8. C. Minn., April 
30, 1888; 37 N. W. Rep. 453. 

246. SALE — Consent of Owners — Revocation. A 
trustee, authorized to sell property with the consent of 
all the joint owners, sold it with such consent, one 
owner consenting by an agent, who purchased it in his 
own name: Held, that such sale was not binding upon 
any of the owners till such principal had ratified the act 
of his agent, and prior thereto any of the owners might 
withdraw his consent.—Pinckney v. Inglesby, S.C. 8. Car., 
March 28, 1888; 5S. E. Rep. 823. 

247. SaLE—Sample—Affidavit of Defense. An affi- 
davit of defense which states that the goods furnished 
were inferior in quality to the sample is sufficient.— 
Tennessee, etc. Co. v. Garrison, 8. C. Penn., April 2, 1888; 13 
Atl. Rep. 454. 

248. SCHOOLS—Districts — Changing Boundaries. 
The county superintendent has the power to chunge the 
boundaries of a school district, but only upon a petition 
signed by one-third of the legul voters of such district. 
—Cowles v. School District, 8. C. Neb., March 20, 1888 ; 37 N. 
W. Rep. 493. ' 

249. SCHOOLS—Legislative Power — Constitution. 
An act authorizing municipal corporations to take con- 
trol of their public schools by a majority vote of their 
electors, is not unconstitutional as a delegation of 
legislative functions.— Werner v. City of Galveston, S. C. 
Tex., March 20, 1888; 7S. W. Rep. 726. 

250. SHERIFF — Levy — Failure to Sell. Where a 
sheriff attempts to justify the failure to sell under the 
levy of an execution by showing that the debtor had 
sold it, evidence is admissible on the question of the 
real ownership.—Peck v. Manning, 8. C. N. Car., March 19, 
1888; 5S. E. Rep. 743. 

251. SHIPPING—Refusal to Receive—Duty of Master.— 
Where the consignee refused to receive certain whisky, 
it was the duty of the master to store it on account of 
the consignor, but both parties being remiss in their 
duties, opportunity was given for a legal adjustment of 
their rights.— The Captain John, U. 8. D. C. (N. Y.), Feb. 1, 
1888; 33 Fed. Rep. 927. 

252. SLANDER—Evidence. In an action for slander, 
evidence that defendant had slandered other persons 
several years befure is inadmissible.—Sullivan  v. 
O’ Leary, 8. J. C. Mass., March 3, 1888; 15 N. E. Rep. 775; 5 
N. Eng. Rep. 896. 

253. SOCIETIES—Religious—Pastors — Mandamus. 
Mandamus will not lie to compel ua religious society to 
receive as its pastor one uppointed by the ecclesiastical 
organization to which it belongs, when the church prop- 
erty is vested in the local church and no salary has been 
agreed on, nor the rents of its property directed to be 
applied to the payment of the pastor’ssalary. The civil 

* courts will not restore a petition by mandamus, which 
alleges that the local cburch has deprived him of his 
rights and emoluments as a pastor contrary to the laws 
of that ecclesiastical organization, till the latter hus de- 
cided the question.—State v. Bibb St. Church, 8. C. Ala., 
March 22. 1888; 4 South. Rep. 40. 
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254. SPECIFIC PERFORMANCE—Aliens—Prohibitory Act. 
An alien may sue for the specific performance ofa 
contract to convey land to him in a territory, when the 
contract was entered into prior to the prohibitory act 
of congress of March 3, 1887.—Potter v. Rio Aniba, etc. Co., 
8. C. N. Mex., January Term, 1888; 17 Pac. Rep. 609. 

255. SPECLFIC PERFORMANCE—Exchanging Stock for 
Corporate Property. Where the charter of a land 
company provides that any stockholder may exchange 
his stock for land of the company at a price fixed by a 
committee of the company, and a stockholder, upon re- 
fusal of his application, may compel specific perform- 
ance, and his rights are not affected by a subsequent 
change of prices.—Franco- Texan L. Co. v. Bousselet, 8. C. 
Tex., April 10, 1888; 7S. W. Rep. 761. 

256. SPECIFIC PERFORMANCE — Mutuality.——— A mar- 
ried wonlan executed a written agreement, that if her 
husband would pay off a mortgage on her land when 
became due she would convey to him a part of her land. 
Held, that specitic performance by the administrator of 
the husband, who had failed to puy, could not be en- 
forced, there being no mutuality.—Steimbridge v. Steim- 
bridge, Ky. Ct. App., March 10, 1888;.7-S. W. Rep. 611. 

257. STATUTES — Amendment — Repeal. A statute 
amending an act previously amended is constitutional, 
although the former amendment was passed under 
Const. Ala. 1868, art. 4, § 2, which provided that any sec- 
tion of a statute which is amended shall be thereby re- 
pealed.—State v. Warford, 8. C. Ala., March 22, 1888; 3 
South. Rep. 911. 

258. STATUTES—Powers Under — Elections. When 
a power is given by stutute, everything necessary to its 
effectual execution is given by implication. When an 
election authorized by law has been so conducted as to 
give a free and fair expression of the popular will, and 
the result thereof is clearly ascertained, the courts will 
sustain it.—State v. Burbridge, 8. C. Fla., March 27, 1888; 3 
South. Rep. 869. 

259. STATUTES — Titles — Constitutional Law. The 
act of Dec. 13, 1871, creating a board of commissioners of 
roads and revenues in certuin counties numed is con- 
stitutionul.—Speir v. Groover, 8. C. Ga., April 4, 1888; 5 8. 
E. Rep. 768. 

260. STOCK KILLING—Railroads—Negligence. It is 
not negligence per se to pasture cattle in a 40 acre lot, 
through which a railroad runs, although the stock law 
prevails in such county.—Horner v. Williams, 8. C. N. 
Car., March 12, 1888; 5 S. E. Rep. 734. 

261, TAXATION—Building and Loan Associations. 
The act, requiring building associations to be taxed on 
all stock on which no advances have been made, pro- 
vided that no tax shall be required upon any portion of 
its capitul loaned to stockholders upon taxable real es- 
tate, is valid.—McGor v. Si h, etc. Assn., 3. C. Ga., 
April 9, 1888; 5 8. E. Rep. 775. 

262. TAXaTION—Corporation — Statute. Construc- 
tion of Massachusetts statutes relative to the taxation 
of the property of corporations, the assessment thereof 
and the proper proceedings to controvert such assess- 
ment.—City of Lowell v. County Commrs., 8. J. C. Mass., 
March 6, 1888; 16 N. E. Rep. 8. 

263. TAXATION—Delinquent Taxes—Interest.——A tax- 
collector who has guaranteed to the town the collection 
of all taxes, is entitled to interest on delinquent taxes. 
— Town of Needham v. Morton, 8. J. C. Mass., April 6, 1838; 
16 N. E. Rep. 407. 

264. TAXATION—Public Buildings — Assessments. 
Under the constitution of Texas, an assessment under a 
city ordinance against a county for improvements on a 
street, on which the court house abuts, is void.— Harris 
County v. Boyd, 8. C. Tex., March 16, 1888; 7S. W. Rep. 713 . 


265. TaxaTION—Telegraph Companies—Military Roads. 



































pany ofa right to construct and operate lines along any 
military or postal roads of the United States, does not 
exempt the company from taxation therefor by the 
State in which the lines are. A State law authorizing 
un injunction to restrain foreign corporations from d> 


The grant of the United States to atelegraph com -— 
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ing any business therein till delinquent taxes be paid, 
is void as to issuing an injunction against a tel«graph 
company, whose lines in that State are mostly con- 
structed and operated as United States postul roads by 
virtue of Rev. Stat. U. 8., § 5263.—W. U. T. Co. v. Massa- 
chusetts, U. 8. 8. C., March 19, 1888; 8 8. C. Rep. 961. 

266. TAXATION—Verified List—Appeal.——The verified 
list simply aids the assessor. The board of assessment 
may place on the tax-roll without notice property not 
assessed. In case of error the tax-payer can go before 
the board of equalization, and can correct their action 
by writ of review.— Oregon, etc. Sav. Bk. v. Jordan, 8. C. 
Oreg., Feb. 29, 1888; 17 Pac. Rep. 621. 

267. TaXkS—Erroneous Levy — Injunction. When 
the complaint alleges that certain taxes were illegal and 
illegally levied, but does not allege that they were as- 
sessed or levied for an illegal and unauthorized pur- 
pose, the court cannot enjoin the levying of such taxes. 
—Matthews v. Spell, 8. C. N. Car., March 19, 1888; 5 S. E. 
Rep. 742. 

268. TAXES—Erroneous Levy—Injunction. An in- 
junction to restraig the collection of tuxes can, under 
North Carolina act of 1887, only be granted in the case 
of those levied or assessed for an illegal or unauthor- 
ized purpose.— Mace v. Commissioners, 8. C. N. Car., March 
19, 1888; 5S. E. Rep. 740. 

269. TELEGRAMS—Delivery—Negligence. A condi- 
tion in a telegraph blank relieving a company from mis- 
takes or delays in transmitting or delivering unrepeated 
messages, does not extend to failure to deliver after 
transmission.—Gulf, etc. R. Co. v. Miller, 8. C. Tex., Feb. 
14, 1888; 7S. W. Rep. 653. 

270. TELEGRAMS — Failure to Deliver—Damages. 
Plaintiff sent a telegram to a station, where the tele- 
graphic agent informed him there was a station, but 
did not inform the agent that the message was of great 
importance to him. Shortly after sending the dispatch 
the agent learned that such office had been closed for 
some time, but did not inform the plaintiff: Aeld, that 
examplary damages could not be recovered.—McAllen 
v. W. U. T. Co.,8. C. Tex., March 20, 1888; 7 8S. W. Rep. 
715. 

271. TENANCY AT WILL—Notice to Quit. Under the 
statutes of New Hampshine a notice to quit, directed to 
a tenant at will, may require him to quit at any time 
that may be specifled.—Stickney v. Burke, S.C. N. H., July 
15, 1887; 10 Atl. Rep. 852. 

272. TENANTS IN COMMON—Crops—Partition—Set-off. 
A petition for partition of crops grown must, un- 
der code Ala. 1886, § 3263, et seg., showthat the parties 
were tenants in common. The defendant in an action 
to enforce a landlord’s lien for advances in cultivating 
crops, may plead as a set off a debt due from the land- 
lord before they undertook to cultivate crops together. 
Mooney v. Hough, 8. C. Ala., March 22, 1888; 4 South. Rep. 
19. 

273. TENANTS IN COMMON—Improvements—Puartition. 
When two tenants in common improve the property, 
and one occupies it and claims a homestead there on 
partition, the occupant is entitled to his homestead, 
and the other to half the value of the improvements.— 
Lewis v. Sellick, 8. C. Tex., Dec. 6, 1887; 7S. W. Rep. 678. 

274. TENANT IN COMMON—Recognition by a Co-Tenant. 
In ejectment for an undivided half of certain 
lands, defendant showed no documentary title but that 
plaintiff's grantor had put him in possession: Held, 
that if defendant lived on the land, recognizing the 
claim of the plaintiff's grantor till he deeded the half 
interest to plaintiff, that defendant is estopped from 
claiming the whole as against the plaintiff.—Steed v. 
Knowles, 8. C. Ala. March 22, 1888; 3 South. Rep. 897. 

275. TENDER—Admission—Assumption of Debt. A 
purchased 1 eal estate, agreeing to pay the incumbrance 
thereon. He tendered the money to the creditor, and 
upon his refusal thereof, brought an action to redeem, 
perpetuating the tender: Held,that he admitted that 
such sum was due.—Cobbey v. Knapp, 8. C. Neb., March 
14, 1888; 37 N. W. Rep. 485. 
































276. TRESPASS—Land—Possession. A constructive 
possession of land authorizes an action of trespass 
against a casual trespasser, when there is no actual ad- 
verse possession, otherwise the party must be in actual 
possession when the injury is committed.—Gaster v. 
Weina, 8. C. Neb., March 7, 1888; 37 N. W. Rep. 456. 

277. TRESPASS—Timber—Injunction.—Where pluaint- 
iff and defendant both claim title to timber, land, and 
the petition alleges that defendant is cutting and car- 
rying off the timber, and has no property, the court 
should require the defendant to give u bond, and on 
failure thereof, otherwise protect the rights of the par- 
ties, but not issue an injunction.—Owsby v. Neal, 8. C. N. 
Car., March 26, 1888; 5S. E. Rep. 901. 

278. Txosrs — Misapplication—Liwitations. When 
a trustee sells land und misapplies the proceeds, 
and the purchaser ussists him in so doing, the pur- 
chaser Cunnot ussert the statute of limitasions aguinst 
the cestui que trust suing for the land.—Grimsley v. 
Grimsley, 8. C. Gu., Feb. 24, 1888; 58. E. Rep. 760. 

279. TRUST—Set- off. In matters of set-off, courts 
of equity usually follow the rule of courts of law. In 
an action by a cestui que trust against the trustee, the 
latter cannot set-off borrowed money unless there has 
been u special agreement to that effect.—Abbdott v. Foote, 
8. J. C. Mass., March 2, 1888; 15 N. E. Rep. 773; 5 N. Eng. 
Rep. 889. 

280. VENDOR—Lien—Remedy of Vendee. A con- 
veyed land to B, reserving in the deed a vendor's lien. 
B, on his death, willed his estate to C, his widow. C 
conveyed land to D in trust fur her children. She sub- 
sequently conveyed this land by warranty deed to H, 
who was couipelled to pay A’s lien: Held, that H could 
not resort for contribution to the land conveyed to D.— 
Miller v. Holland, 3. C. App. Vu., March 29, 1888; 5 8. E. 
Rep. 701. 


281. VENUE—Personal Action. An action to set 
aside ajudgment and a sale thereunder, or fur an ac- 
counting, wust, under south Curolina laws, be brought 
in a county where one or more of the defendant’s re- 
side.—Bell v. Fludd, 8. C. 38. Car., March 28, 1888; 58. E. 
Rep. 810. 

282. WILL—Construction. A provision by a will, 
in favor of a relative is not defeated by a subsequent 
clause which limits the benefit to the event of incurable 
disease or inability to labur.—ZJisley v. Iisley, 8. J. C. 
Me., March ]4, 1888; 12 Atl. Rep. 796. 

283. WILL—Construction. Where «a testator gave 
the income of his estate to his widow for life or widow- 
hood, and provided that the income should be used by 
the widow for the support of “the family,” and at her 
death or marriage the property should be equally di- 
vided between his son and daughter: Held, that the 
words “the family,” included the widow and daughter 
only; the son being thirty years old, and able to sup- 
port himself, and that he was entitled to nothing until 
the death or marriage of the widow.—Jn re Simon’s Will, 
8. C. E. of Conn., July 2, 1887; 11 Atl. Rep. 36. 

284. WiLL—Construction—Executor. Under a de- 
vise of testator’s farm will be included u tract of land 
which had usually been regarded us part of the farm. 
When an executur files a bill for the construction of the 
will, questions which do not affect him us executor will 
not be considered.—Gu/fney v. Kenison, 8. C. N. H., July 
15, 1887; 10 Atl. Rep. 706. 

285. WILL—Construction—Legacy. Where a tes- 
tatrix, beiug in doubt whether her son was living or 
dead, bequeathed to him a sum of money, and directed 
her executor to keep it running at interest for ten years | 
if her son should not svoner reappear, and the son did 
not reappear for ten years: AHeld,that the money and 
its accumulated interest became part of the residuum 
of the estate.—Leader v. O'Loughlin, 8. J. C. Me., Jan. 9, 
1888; 12 Atl. Rep. 787; 5 N. Eoy. Rep. 792. 

236. WILL—Construction—Life Estate. A testator 
devised his estate to his wife for the sole use of herself 
and child. uud authorized her to sell one piece of real 
estate, but no other; Aeld, that the widow took a lil 
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estate, with remainder in fee to the child.—Koenig v. 
Kraft, Ky. Ot. App., March 10, 1888; 758. W. Rep. 622. 

287. WILL—Construction—Payment. A will should 
be so construed as to carry out all its provisions. Cir- 
cumstances stated under which income may be applied 
to the payments of debts, instead of the principal.—In 
re Boardmann, 8. C. R. I., Feb. 11, 1888; 13 Atl. Rep. 94; 5 
N. Eng. Rep. 781. 

288. WILL—Dower. Where by the terms of the will 
the widow takes two-thirds of the income of the per- 
sonalty, and the use of half the land, she is not entitled 
to dower besid dnthony v. Anthony, S. C. E. of Conn., 
Sept. 9, 1887; 11 Atl. Rep. 45. 

239. WILLS—Devisee—Description. A testator de- 
vised a farm to one of the sons of W without specifying 
him, on condition that he should live on the farm and 
take care of testator’s mother: Held, that the devise 
was void for uncertainty.— Whitesides v. Whitesides, S. C. 
8. Car., March 28, 1888; 5 S. E. Rep. 816. 

290. WILL—Legacy. Where a will gives the exec- 
utor five years to settle the estate, he is exempt for that 
period from suits for legacies. In re Spencer, 8. C. 
R. I., March 30, 1887; 12 Atl. Rep, 124. 

291. WILL — Legacy — Construction. A devised 
$1,000 to B to be held by his executors, who should pay 
her the interest annually: Aeld,that the payment of 
interest was postponed only to one year after the tes- 
tator’s death. — Chambers v. Chambers, Ky. Ct. App., 
March 8, 1888; 7.58. W. Rep 620. 

292. WILLS—Probate. The testimony of a witness 
in the county court on the probate of a will, may be 
read on appeal, if he is absent, under Texas law, though 
he was not cross-examined.— Beeks v. Odom, 8. C. Tex., 
March 9, 1888; 7S. W. Rep. 702. 

2938. WILLS—Revocation—Marriage. An antenup- 
tial contract providing for an intended wife, and any 
issue from the marriage will prevent a revocation under 
Alabama law, of a prior will by the subsequent mar- 
riage of the testator, with issue therefrom living at his 
death.—Gay v. Gay, 8.C. Ala., March 22, 11888; 4 South. 
Rep. 42. 

294. WILL—Settlement—Executors. Construction 
of a will in which the testator provides for the probate 
of his will and settlement of his estate. Statement of 
the law of Massachusetts as to what portions of the ex- 
penses of such a settlement, rae chargable to the in- 
come, and what to the corpus of the estate.—Bridge v. 
Bridge, 8. 8. C. Mass., March 3, 1888; 15 N. E. Rep. 899. 

295. WILLS—Specific Devise. An item in a will be- 
queathing $400 to be invested in a homestead, the title 
to which is to be made to testator’s daughter and the 
heirs of her body is not a specific devise of real estate.— 
McFadden v. Hefley, 8. C. 8. Car., March 28, 1888; 5 8. E. 
Rep. 812. 

296. WILLS—Testamentary Guardian. ‘When a tes- 
tator appoints his son testamentary guardian of the lat- 
ter’s children, the court will consider him to hold the 
property as trustee, and not as guardian.—Grimsley v. 
Grimsley, 8. C. Ga., Feb. 24, 1888; 5S. E. Rep. 760. 

297. WILLS—Trust. Where the whole beneficial in- 
terest in a testator’s estate has become vested in par- 
ties sui juris, a trust relating to it in the executor, will 
not be continued.— Slater v. Hurlbut, 8. J.C. Mass., March 
3, 1888; 15 N. E. Rep. 790; 5 N. Eng. Rep. 839. 

298. WITNESS—Deceased Party. Under Alabama 
law, a plaintiff cannot testify that he made a certain 
agreement with his co-plaintiff in behalf of the defend- 
ant company, under the instructions of the president of 
the company, who is shown to be deceased at the time 
of the trial.—Stanley v. Sheffield, etc. Coal Co., 8. C. Ala., 
Feb. 28, 1888; 4 South. Rep. 34. 


299. WITNESS—Husband and Wife. In a suit to 
subject the separate estate of a wife to the payment of 
the joint note of herself and husband, neither of the 
two can testify.—Jones v. Degge, 8. C. App. Va., 1888; 558. 
E. Rep. 799. 

300. WITNESS—Transaction With Deceased.—In a suit 


















































brought to restrain the use of a trade-mark which the 
plaintiff claims to have bought from one deceased, with 
whom the defendant claims to have designed and used 
the trade-mark as a partner, questions to the defendant 
by his counsel relative to his interest in the trade. mark 
and where it originated, are inadmissible under North 
Carolina law.—Durham T. Co. v. McElwee, 8. C. N. Car., 
March 19, 1888; 5 8. E. Rep. 907. 








QUERIES AND ANSWERS.* 
QuERY No. 35. 

A buys a horse of B and gives therefor two notes 
for $100 each. They are ofthe kind usually denomi- 
nated “title notes,” and are of the usual form of such 
notes. B transfers one of these notes to C before it 
becomes due, as a collateral security, and retains the 
other one. A receives notice from C of his having the 
note for collection, but he thereaftet settles with B by 
giving up the horse on the promise of B to return both 
notes. B returns one note and gives A an order on C 
to get the other one, on statement that he (B) is the 
owner of the same. C refuses to return the note in 
question to A, claiming the right to hold it as security 
for a debt owing him by B, such debt remaining un- 
paid. Can C maintain an action against A onthe note? 
Are such notes negotiable? What was the effect of B’s 
disposing of one note and retaining the other as to the 
title of the property? In case the seller of property, 
who takes notes of this kind, sees fit to claim the prop- 
erty back on default of payment, must he surrender 
all unpaid notes in order to avail himself of this priv- 
ilege? Does such a note give notice on its face of the 
want of an executed consideration, or of the possibility 
of a fuilure of consideration? Assuming that the note 
in this case was non-negotiable, was the notice from C 
to A sufficient to require the latter to fully inform 
himself about the ownership of the note, at his peril? 
Please cite authorities. T. 
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A MANUAL OF MEDICAL JURISPRUDENCE, with Spe- 
cial Reference to Diseases and Injuries of the 
Nervous System. By Allan McLane Hamilton, 
M.D., one of the Consulting Physicians to the In- 
sane Asylum of New York City, ete. With Illus- 
trations. New York: E. B. Treat, 771 Broadway. 


This little volume, as its title indicates, is intended 
to be used both by the medical faculty and the legal 
profession, but a very cursory examination of it would 
satisfy any one that it is more properly a medical than 
a legal work. It does noi profess to exhaust the sub- 
ject of medical jurisprudence, but is limited to the 
consideration of those diseases of the nervous system 
which most frequently bring their patients within the 
cognizance of courts of law. Foremost among these 
diseases is insanity, and as the ignorance of both pro- 
fessions on that obscure subject, is, we may say it with- 
out disparagement to either, superabundant; the 
book may fairly be said to address itself to both pro- 
fessions. Lawyers may well listen to medical views, 
enunciated by a gentleman of high standing in his pro- 
fession, an expert and a specialist who has enjoyed 
extraordinary opportunities of thoroughly mastering 
phe whole subject. 








